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Belknap
95-478No.

HampshireThe State of New

v.

MacLeod, Sr.John E.

18,November 1996

(Malinda Lawrence,Howard, R.attorney generalR.Jeffrey
orally), the State.on the brief and forattorney,

defender, Orford, andbyof briefGary Apfel, appellateassistant
orally, the defendant.for

Horton, in the State’sFollowing jury-waivedJ. trial whicha
J.)uncontested, im-(Barry,Courtallegations Superiorwere the

MacLeod,defendant, John E.sentences on theposed consecutive
(1)Sr., vehicle afteron of a motoroperationbased convictions for:

(2)offender, (1993);RSA 262:23having certified as an habitualbeen
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intoxicated, (1993aggravated driving while RSA 265:82-a & Supp.
(3)1995); assault, (1996).degreeand second RSA On appeal,831:2

the arguesdefendant that the forconvictions and sentences both
aggravated driving degreewhile intoxicated and second assault
violate the double jeopardy provisions of the State Federaland
Constitutions. We affirm.

The charges 2,arose from an automobile collision on September
intoxicated,1994. While the defendant a speeddrove his car at

milesexceeding ninety per hour and struck another vehicle. As a
result, the driver of the other vehicle suffered a lung,contused two

heels, multiple fractures,legshattered and a hematoma theto liver.
chargedThe State the with operationdefendant of a motor vehicle

having offender,after been certified as an habitual aggravated
intoxicated,driving while degreeand second assault. The indict-

ment aggravatedfor driving while intoxicated thatalleged the
“did knowinglydefendant drive a . . .vehicle while under the

intoxicatinginfluence of andliquor was involved in an accident
inresulting bodilyserious in thatinjury; the driven by[vehicle]

John vehicle,MacLeod struck Patricia Pelchat in resultingher in
bodilyserious to theinjury legs bodyand of Patricia Pelchat.” The

indictment for degreesecond assault charged that the defendant
“did recklessly bodily another;cause serious injury to in that John
MacLeod did andrive at excessive rate of . .speed . and did strike

vehicle,Patricia Pelchat in resultingher in bodily injuryserious to
the legs bodyand of Patricia Pelchat.”

The defendant to thequash aggravated drivingmoved while
intoxicated and degreesecond assault indictments on jeop-double

J.)ardy grounds. Following (Perkins,the Superior Court’s denial of
the motion to quash, the defendant alleged byadmitted the facts the
State and was guiltyfound on all counts.

The appeals onlydefendant aggravatedhis convictions for driving
(1)assault,while degreeintoxicated and second that:arguing

aggravated driving while intoxicated and second assaultdegree
constitute the same offense under the State Constitution’s “same

—(2)evidence” test for jeopardy; singledouble a factor serious
—bodily injury impermissibly served to enhance both the driving

offenses,while intoxicated assaultand in violation of State consti-
(3)enhancements”;tutional principles against “double sentence

public policy” convictions;“sound reasons prohibit multiplethe and
(4) law,ofprinciples includingfederal the of lenity,rule forbid the
dual convictions. We first address the argumentsdefendant’s under

Ball,the Constitution, 226, 231, 347,State State 124v. N.H. 471 A.2d
(1983),350 citing decisions to the extent they relythat federalupon

233,law anonly analysis,as aid to our see id. atat 471 A.2d 352.
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Testin Evidence"orI. Evidence”“Same “Difference

Hampshireof New Consti­clause thejeopardyThe double
formultiple punishmentsfrom thea defendant“protectstution

674, 607,679, 582 610Gooden, 133 N.H. A.2dv.Statesame offense.”
(1990). the same unless eachwill be considered“Two offenses

not.” State v.an that the other doesof elementrequires proof
(1992). Thus,255, 206, 207Constant, 254, 605 A.2dN.H.135

if of the elementspermissible only proofare“[m]ultiple indictments
a difference inactuality requirewill inchargedasof the crimes

986,Stratton, 451, 454,N.H. 567 A.2d 988v. 132evidence.” State
omitted).(1989) is thequestionThe ultimate “whether(quotation

would, true,ifthe indictment have sustainedchargedfacts in second
(1995)Lucius, 60, 65, 605,140 N.H. 663 A.2d 609the first.” State v.

omitted). inquirythese of the relevantAs formulations(quotation
clear, ofstatutorythe elements thecomparemake review andwe

inallegationsin of actual contained thelightoffenses thecharged
Constant, 257, 208;at v.135 N.H. at 605 A.2d Healdindictments.

(1983).468, 473, 275, 278Perrin, 123 464 A.2dN.H.
reject the contentionprinciples, we defendant’sApplying these

and degreethat while intoxicated second assaultaggravated driving
statutory aggravatedThe offense ofthe same offense.constitute

indictment,intoxicated, lightread in the applicablewhile ofdriving
defendant,the to that the while under therequired proveState

in a vehicleintoxicating liquor,of was involved motorinfluence
in toresulting bodily injuryaccident serious another driver. See

I(b) (1993). statute,265:82-a, degreeRSA The assaultsecond
indictment,conjunction correspondingin with the re­considered

recklesslythe to the causedquired proveState that defendant
driver,bodily injury by drivingserious to another and that he did so

I(a).631:2,Seespeed. Accordingly,at an excessive rate of RSA
of tonecessaryevidence the defendant’s intoxication was the

not toaggravated driving chargewhile intoxicated but the second
degree charge. proofassault of the defendant’s excessiveSimilarly,

degreerate essential to the assault indictmentspeedof was second
aggravated drivingbut to the while indictment.not intoxicated

Although both offenses shared the common element of serious
injury, proof the did Thebodily requiredeach that other not. two

not of thepurposesoffenses are therefore the same for State
against double See State v.protection jeopardy.constitutional

542-43, 1347, (1993);Brooks, 541,137 State v.N.H. 629 A.2d 1348
264, (1977).115, 117-18,Gosselin, 117 370 A.2dN.H. 267

not the claim thatbyOur conclusion is affected defendant’s
utilize or evidence tomight overlapping reciprocalthe State
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both rate of speed mightestablish offenses: his excessive be offered
to establish for the intoxicationimpairment aggravatedelement of

intoxicated,driving while while his mightintoxication be used to
the degreeestablish recklessness element of second assault. Re-

essence,its argumentduced to this would have us hold-that evidence
of drivingintoxication and speedexcessive should have been
presented together single “rejectedin of a Wesupport charge. have

arguments by Gooden,similar defendants in past,”the 133 N.H. at
679, 610,A.2d at see no582 and reason for from ourdeparting

Indeed,inprevious this thedecisions case. defendant here admitted
the allegations drivingof intoxication and excessive thatspeed were
set forth inseparately the different indictments. Consequently,
there were “ample separate and distinct” facts to thesupport two
charges. Id.

reasons,For these reject argumentwe the defendant’s that his
aggravated drivingconvictions for both while intoxicated and

degreesecond assault violated the “same evidence” or in“difference
test theevidence” under State Constitution.

II. Double Sentence Enhancements

The defendant also contends that his dual for aggra­convictions
drivingvated while intoxicated and second degree assault violated
Hampshire’s policy“New doubleagainst sentence enhancements.”

In particular, the defendant contends that both offenses were
from lower-gradeenhanced offenses based on a single “statutory
— (1993injury.enhancer” serious bodily Compare RSA 265:82 &

1995) influence) (1996)Supp. (driving under the and RSA 631:2-a
assault) I(b)265:82-a,(simple with RSA (aggravated driving while

intoxicated) (second assault).631:2, I(a)RSA degreeand According
defendant,to the our previous cases suchprohibit double-counting

of a factor in ordersingle disagreeto enhance two offenses. We and
opportunitytake to ourthis review so-called “double enhancement”

jurisprudence in order to anyaddress confusion.
Perrin,beginWe with Heald v. in which the habeas corpus

plaintiff had been convicted of both robbery while armed with a
(armeddeadly weapon robbery) and the felonious use of a firearm.

Heald, 470,123 robberyN.H. at 464 A.2d at 276. The armed charge
and onpredicated gunconviction were the use of a in the commis-

473,sion robbery.of a Id. at 464 A.2d at 278. use gunThe of the had
the Bsimple robbery,elevated offense from a tofelony,class armed
a Arobbery, felony.class Id. The andcharge conviction for felonious

use firearmof a were based on the use of ingunthe same the
of same robbery.commission the armed Id.
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test,“difference inApplying the “same evidence” or evidence” we
that theheld the dual convictions violated State Constitution’s

473-74, 464against jeopardy.double Id. at A.2d atprotection 278.
Noting that the felonious use statute covered the commission of

firearm,” 473, 278,“any “any . . . id. at A.2dfelony” with 464 at we
explained:

that in prove plaintiff guiltyIt is clear order to the of
robbery, provearmed the State to each everyhad and fact

requiredthat was to theprove charge,also felonious-use
singleand not one more. theConversely, once Statefact

proven plaintiff robberyhad that the committed the while
gun,armed with no necessarya additional evidence was in

order to the of theprove elements felonious use of a
firearm.

Id. Heald arecognizedtherefore that defendant cannot be convicted
both an isunderlying felonyof which enhanced use of aby gun and

felonious use solelyof a firearm based on ofcommission the same
underlying 474,with thefelony gun.same Id. at 464 A.2d at 278.

Elbert, 210,In State v. (1986),128 N.H. 512 1114A.2d the
defendant was convicted of both attempted murder and felonious

210,use of a rejectedfirearm. See id. at A.2d at We512 1114. the
claim,defendant’s evenjeopardy thoughdouble State chargedthe

that the attemptmurder was use of aperpetrated through firearm.
210-11,atId. 512 A.2d at Although1115. the State relied on the

defendant’s use of the to convictions,same firearm obtain both we
recognized that the ofstatutory offense murderattempted was not
enhanced by 213,use of a firearm. id.See at 512 A.2d at 1117. We
therefore that singleconcluded a enhancement use of firearm,for a
through statute,the separate felonious use was constitutionally

214,permissible. Id. at 512 A.2d at 1117.
Houtenbrink,In 385,State v. (1988),130 N.H. 539 714A.2d we

reviewed Heald and Elbert in the context of forconvictions both
degreefirst and Houtenbrink,assault felonious of a firearm.use 130

392,386, 715, Houtenbrink,N.H. at 539 A.2d Inat 719. the
(aa deadly gun)defendant’s use of weapon had elevated the offense

simple assault, misdemeanor, assault,of a to degreefirst a class A
392,felony Id. at 539 A.2d at The719. defendant’s use of the same

deadly weapon in the providedsame assault the basis for the
additional for use of See 392,conviction felonious a firearm. id. at

Heald,Relying539 A.2d at 719. on we vacated the felonious use
conviction as unconstitutional because the underlyingassault the
felonious use charge bywas itself enhanced the of the gun.use same
Id.



.432

Paris, 322, (1993),in v. 137 N.H. 627 A.2d 582recently, StateMost
felonyclaim that his convictions forconsidered a defendant’swe

felonious use of a firearm violated doublecriminal mischief and
Seestatutoryinvolved enhancements.jeopardy where both offenses

Paris,333, chargeat 589. In the criminal mischiefid. at 627 A.2d
to a because thefelonyfrom a misdemeanorhad been elevated

$1,000. Id. atpecuniary exceedingcaused losspurposelydefendant
imposed335, A.2d The use of a firearm statute627 at 590. felonious

in of the samegunfor use of a the commissionpenaltyan additional
334,charge.the at 627gave rise to criminal mischief Id.acts that

decisions, “It ispriorour we stated:reviewingA.2d at 589. After
involvingin cases multiplefrom and Houtenbrink thatclear Elbert

enhancements, analysis turns on thejeopardythe doublepenalty
334,Id. at 627 A.2d atof the' enhancement statutes.”requirements

that convictions did not590. We concluded the defendant’s dual
the criminal mischief offense wasjeopardyviolate double because

loss,by extent while the additionalpecuniaryenhanced the of
a Id.triggered by use of firearm. atfelonious use waspunishment

335, A.2d627 at 590.
our cases basedcategorize priorhere seeks toThe defendant

an enhance-singlethe of times a fact served ason numbersimply
but doublepermissible,factor: enhancements would besinglement

AlthoughStateenhancements would violate the Constitution. we
permits singlethat Elbert a enhancementagree with the defendant

firearm, that classificationof a we believe the defendant’sfor use
analysis involvingthe in cases multi-misconstrues relevantsystem

cases,In such the standard remainsple applicableenhancements.
test, thein which looks to evidence neededthe “difference evidence”

statutory in lightall elements of the enhanced offensesproveto the
Paris, 333, 589;See 137 at A.2d atcharges.of actual N.H. 627the

473,Heald, at123 N.H. at 464 A.2d 278.
Thus, the in and ourconvictions Heald Houtenbrink contravened

requiredthe to theproveclause because evidencejeopardydouble
charge was the same neededelements of the felonious use evidence

offenses, andunderlyingthe of enhanced viceto elements theprove
provedin that the defendant committedversa. Once the State Heald

provedit the ofrobbery gun, necessarilywith a elements botha
arobbery felonyand the commission ofcharged offenses: armed

(the(the Heald, 473,123 at 464robbery) gun).a firearm N.H.with
the State in Houtenbrink establishedSimilarly,at 278. onceA.2d

proveda it the elements ofgun, byof assault with definitionproof
and the of acharged degreefirst assault commissionboth offenses:

(the(the assault) gun).with a firearm Seefelony degreefirst
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Houtenbrink, 392,130 at at In bothN.H. 539 A.2d 719. Heald and
Houtenbrink, chargethe use of a firearm simply incorpo-felonious

entirety chargedrated and reflected the of the other offense. As
imagemirror ofnothing underlyingmore than a the enhanced

offense, samechargethe felonious use constituted the offense under
Statethe Constitution.

contrast,In no arose thejeopardydouble violation from dual
in Paris the felonious of a firearmconvictions because use and

felony criminal thecharges required proofmischief each that other
335,Paris,not. N.H.did See 137 at 627 A.2d at 590. The felony

charge required proof pecuniarycriminal mischief of loss exceeding
$1,000, which was irrelevant to the felonious use Proof ofcharge.
firearm chargeuse was essential to the felonious use but immaterial

the felony charge.to criminal mischief See id.

It is clear from these that ofcases resolution the defendant’s
“double comparisonenhancement” claim turns on a theof two

Paris,statutory entirety.enhanced offenses in their See 137 N.H. at
334, 627 A.2d at 590. thepreviously,As discussed State needed to
prove bodilyintoxication and serious but notinjury, recklessness

driving speed,based on excessive in order supportto the enhanced
265:82-a,offense of aggravated driving while intoxicated. See RSA

I(b). In to degreeorder establish the elevated offense of second
assault, requiredthe State provewas to both recklessness through

driving speed injury,excessive and serious butbodily not intoxica­
I(a).631:2,See Althoughtion. RSA both enhanced offenses shared

the triggering bodily injury,factor of serious the dual convictions do
not violate jeopardy chargeddouble because each offense required

that the other not.proof did
Our to the inapply generaldecision “difference evidence” test to

the defendant’s “double enhancement” claim finds further support
in priorboth the Criminal Code and in involvingour cases offenses

with common elements. The Criminal Code specifically defines
“‘[ejlement of an offense’” to include “a result of conduct” that

111(b)625:11,the required kind of RSAculpability.”“[establishes
(1996). have consistentlyWe held that domultiple convictions not
violate jeopardy merelydouble because the offenses contain a

Brooks, 542-43, 1348;shared element. See 137 N.H. at 629 A.2d at
897,McNally, 892, 1305,State v. 122 N.H. (1982);451 A.2d 1308

Gosselin, 117-18,N.H.117 at 370 A.2d at 267. We see no principled
reachingbasis for a different result here with ofthe element serious

—bodily a ofinjury requiredresult conduct that establishes the
kind of culpability.
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PolicyIII. ConsiderationsPublic

thethis court should discardarguesThe also thatdefendant
of thein in favor of some modified version“difference evidence” test

pace with creative “modernkeeprule in order to“same transaction”
havewriting prosecutors.” squarelyand overzealous Westatute

Gosselin,in 117 N.H.rejected past,the “same transaction” test the
267-68, our118-19, recentlyhave reaffirmed370 A.2d at andat

in evidence” test.to “same evidence” or “differencecommitment the
(1995).950,38, 42,Goodnow, 662 A.2d 952 Thosev. 140 N.H.State

Finally, have both thehere. our trial courtsdecisions control
prosecution’sto the broad discre-obligationand the curbauthority

harassment,confusion, orif of“overcharging” poses dangerstion
38,Goodwin, 37,v. 116 N.H. 351 A.2dprejudice.unfair Stateother

70, 72, 721,59, (1976); A.2d 723Bergeron,60 State v. 115 N.H. 333
(1975). implicitfind error in the court’s conclusionsuperiorWe no

“overcharging” occurred here.that no such

DoublePrinciples JeopardyIV. Federal of

law,that offinally argues principlesThe defendant federal
Thehis convictions. testlenity, prohibitthe rule of dualincluding

Courtjeopardy by Supremeformulated the United Statesfor double
States, (1932),Blockburger 284 U.S. 299 asks whetherin v. United

a otherstatutory “requires proof of fact which theprovisioneach
the Stateanalysis applyingId. at 304. Our earlierdoes not.”

disposesin of the defen­Constitution’s “difference evidence” test
Blockburger.dant’s claims under

States,The reliance on Bell v. 349 U.S. 81defendant’s United
(1955), rule oflenity, misplaced.the rule of Thesimilarlyand is

as for criminal statutes where thelenity guide interpretingserves a
unambiguously. State v.to articulate its intent Seelegislature failed

(1986).811, 815, 1066, 1069 The ruleBailey, 127 N.H. 508 A.2d
in a criminal should beambiguityholds that statutegenerally

penal-which would increase theagainst interpretationresolved an
Stratton,on See 132 N.H.imposedties or a defendant.punishments

455, 988-89; 814,Bailey,A.2d 127 N.H. at 508 A.2d at 1069.at 567 at
to it cannotlenity may ambiguity,the rule of serve resolveAlthough

814,127 N.H. at A.2d atambiguity. Bailey,to create 508be used
unambiguously imposeat here1069. Because the statutes issue

(1)bodily injury throughcausingfor seriousseparate punishments
(2) conduct,through reckless the ruledriving while intoxicated and

Moreover, we decline the defendant’slenity inapplicable.of is
legislature’sin failure to maketo find ourambiguityinvitation

in likeof cases thisexplicit appropriateness multiplethe convictions
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States, (1981).333,one. See v.Albernaz United 450 U.S. 340-42 If
anything presumed silence,can be from the legislature’s asserted it
is legislature cumulative,that the intended to provide not alterna-
tive, forpunishments individuals drivingwhose intoxicated and
distinct reckless bodilyconduct cause serious injury to others.

Affirmed.

All concurred.

Strafford
No. 95-673

William O’Brien

v.

Heidi O’Brien

18,November 1996

Fisher, Dover, byRobert E. of orally,brief plaintiff.and for the

Hall, (DanielShillaber,Cooper, EC.,Whittum & of Rochester J.
Harkinson on the brief orally),and for the defendant.

Broderick, O’Brien,J. The plaintiff, William appeals the order
J.)of the Superior (Galway,Court approving the Master’s


