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writs, notserving does510:2, “manner” ofto therelatingRSA
construed thisWe have neverdefendants.refer to nonresident

of Newoutsideor abode servicepersonalto authorizeprovision
(1955) of RSAversion(prior510:4RSAborders.Hampshire’s Cf.

on non­servicepersonalout-of-stateauthorizedspecifically510:4
had beenproperty previouslyin in rent actions whereresidents
430,429, 75 A.Co., N.H.QuinlanJ. & 75attached); v. J.Whitcomb

(1910) (same). common lawThis with the traditional525, accords526
writ ofof a court’spowerjurisdiction-conferringtherule that

ofof the State itsboundariesonly to thesummons extended
Martin, 346,N.H.Co. v. 88E.g., Maryland Casualtyissuance.

(under(1937) in prede­346-47, 162, languageA. identical189 163
insufficient);510:2, out-of-state serviceholdingRSAcessor to

Judgments (1980);(Second) § c4 commentofRestatement
(1990).305,§2d Process at 997-9862B Am. Jur.

jurisdiction overpersonalextent our courts’Although the of
510:4, I, of servicebroadened, RSA the mannerseenonresidents has

must be followed. Seeby legislature stillprescribedof theprocess
1153; Bissonnette,479-80, 96at 593 A.2d at134 N.H.Lachapelle,

587; Cline, The manner420, N.E.2d at 568-69.77 at 466N.H. at A.2d
in cases whereby legislaturetheprocess prescribedof ofservice

510:4,I, II. If510:4, via RSAis under RSA isjurisdiction acquired
fails, superiorthe court toplaintiffs may requestthenthat method

ofeither virtuerequires, bynotice the caseorder such additional as
This510:4, II RSA was notpathRSA or 510:8.the last sentence of

and, courtcase,in the the district didaccordingly,followed instant
over the defendants.personal jurisdictionnot have

Affirmed.

All concurred.
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(JohnHoward, Kacavas,R.Jeffrey attorney general R assistant
onattorney general, orally),the brief and for the State.

Ostler, Norwich, Vermont,George H. of by orally,brief forand the
defendant.

Broderick, defendant, Crate,J. The Duane was indicted sepa-
rately on charges aggravatedfive of felonious sexual assault. See

1994) (amended 1995).632-A:2,1RSA (Supp. The jury acquitted the
two chargesdefendant of and on the remainingdeadlocked three. In

this interlocutory theappeal, challengesdefendant the Superior
J.)(Smith,Court’s of hisdenial motion to remainingdismiss the

charges on double andjeopardy grounds.collateral estoppel We
affirm and remand.

The allegedvictim that the defendant in November 1993 assaulted
inher a schoolhigh bylocker room committing non-consensual

digital penetration vaginaof by. penetration,her and anus and oral
all within minutes. The State indicted the defendant on five charges

aggravatedof digitalfelonious sexual assault: penetration of the
I(a)force, 632-A:2,victim’s through physical (1996);anus see RSA

digital penetration of the victim’s throughanus seesurprise, RSA
I(i)632-A:2, (1996); digital penetration of the vaginavictim’s
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632-A:2, I(a); offorce, digital penetrationRSAseethrough physical
I(i);632-A:2, and oralsurprise, see RSAvagina throughvictim’sthe

force, see RSAphysicalofthrough applicationthepenetration
I(a). both of thethe defendant onjury acquitted632-A:2, The

juryThe dead­through surprise.alleging penetrationindictments
declared aand the courtremaining indictmentsthe threelocked on

mistrial.

of the threethat prosecutionnow contendsThe defendant
and Federalboth the Stateis barred underremaining indictments

estop­jeopardy and collateralby of doubleprinciplesConstitutions
argu­State constitutionalthe defendant’sWe first addresspel.

(1983),232, 347,Ball, 226, A.2d 351ments, 124 N.H. 471v.State
Lucius, 140to State v.analysis,as an aidciting onlyfederal law our

(1995). the Federal63, 605, Because under60, 663 A.2d 609N.H.
seejeopardy,test for double“same elements”Constitution the

(1932),299, theStates, 304 andv. 284 U.S.UnitedBlockburger
436,Swenson, 397 U.S.Ashe v.estoppel,for collateral seestandards

in this(1970), greater protectionsno443 the defendantprovide
Brooks,Constitution, 137 N.H.see State v.Stateinstance than the

(1993) (double v.State541, 1347, jeopardy);543, 629 A.2d 1349
(collateral(1995)955,46, 48, 662 A.2d 957-58140 N.H.Cassady,

of theseparate analysisawe need not undertakeestoppel),
lawdefendant’s federal claims.

anI, Hampshire protectsof the New ConstitutionPart article 16
multiple punishments“multiple andagainst prosecutionsaccused

23, 25,N.H. 622 A.2dFitzgerald,the v. 137for same offense.” State
(1993). the1245, notwithstandingthatargues1246 The defendant

listed under RSAfelonious sexual assaultaggravatedvariants of
and,offense this632-A:2, actually onlysets forth onethe statute

indictmentsso, retry remainingcan not him on thebeing the State
alleging penetrationchargesa him on thejury acquittedafter

through “surprise.”
theconstitution, will be considered“[t]woUnder our offenses

that the other doesof an elementrequires proofsame unless each
(1992).255, 206,Constant, 254, A.2d 207N.H. 605not.” State v. 135

aggravatedvariants ofplain language, statutoryits each of theBy
632-A:2, I, proofrequiresunder RSAfelonious sexual assault listed

theexample,not. Forelements the others doof an element or
contain the elementacquittedof which the defendant wasoffenses

theallegingin the indictmentssurprise, presentan element notof
force. Eachphysicaluse ofthroughof thepenetrationoffense
andseparatea distinctaccordingly representsvariantstatutory

(N.M. 1994),Fuentes, 986, App.989 Ct.See State v. 888 P.2doffense.
(N.M. 1995).denied, 889 P.2d 203cert.
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The defendant nonetheless that ofargues prosecutiona second
remaining I,the indictments part article 16 because “aviolates

subsequent jury hear-exactlywill the same evidence as the first
jury.” inquiryThe essential on point proofthis is “whether of the
elements of the crimes incharged actualityas will arequire

811, 813,difference in State Bailey,evidence.” v. 127 N.H. 508 A.2d
(1986) omitted).1066, 1068 (quotation review thecompare“[W]e and

statutory elements of the incharged lightoffenses of the actual
inallegations MacLeod,contained the Stateindictments.” v. 141

429, (1996).427, 473,N.H. 685 A.2d 476

case,In this ofproof the elements of the as chargedcrimes
requires differing The “force” allegeevidence. indictments that the
defendant committed the offenses of anal vaginal penetrationand
“through force,the actual application physicalof physical violence

superior strength”or physical “wrap[ped]when he arms aroundhis
putthe victim and his hand thedown back of while thepants,”[her]

“surprise” heallege “byindictments that the element of surprise
. .. was able to sexual withpenetrationcause the beforevictim

had an adequate[she] chance to flee or when “wrap[ped]resist” he
his arms the putaround victim and his hand down the of [her]back
pants.” charged,As set obligeseach of indictments the toState

—aprove particular necessaryfact not to other physicalthe force
former,in the insurprise the latter. The elemental evidence

required prove “surprise” indictments,to each of the on which the
jury defendant,theacquitted is thus different than requiredthat to

indictments,prove the “force” the oral penetration regardlessand
of the evidence the State elected to inproduce support of each

Stratton,charge. 451, 454,See State v. 986,132 N.H. A.2d567 988
(1989).

That a mistrial resulted jury’sfrom the deadlock on the “force”
and oral penetration indictments does not alter our conclusion that

maythe State retry the defendant on those indictments. While an
accused the torighthas a trial completed by jurythe first
empaneled case,and to or maysworn hear his her the trial court
declare a mistrial without “ifimperiling retrial there is a manifest

528,necessity Paquin, 525,for the act.” State v. N.H.140 668 A.2d
(1995) omitted).47, 49 (quotation It is well established that a

genuinely jury presentsdeadlocked such a necessity,manifest see
States, 317, (1984),v.Richardson U.S. 324United 468 and the

defendant in this persuasivecase does not offer arguments to the
contrary.

We turn next to the estoppeldefendant’s collateral Theargument.
■actúa;!defendant contends that “all thepleadings and defense
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alleged partconsistentlyjury the ofonpresented fabricationtheto
togethercomplainant,” with the trial court’sfact,this takenandthe

retryingestops actsjury charge, the defendant “forState fromthe
alleged in locker room.”thehave occurredto

jeopardyagainstprotections doubleI, article 16’sPart
estoppel.incorporate 140Cassady,Seeof collateralthe doctrine

310,312,Fielders, 124 470958; N.H.48, State v.A.2datN.H. at 662
(1983). estoppelcontext, collateral897, In the criminalA.2d 898

byof has been determinedissue ultimate factwhen anmeans that
acquittal,judgment, that issue cannotas anfinal suchvalid anda

prosecu­parties anyagain litigated in futurethe samebe between
The48, at 958. defendantat 662A.2dCassady,See 140 N.H.tion.

necessarilyacquittaldemonstrating that anthe ofhas burden
proveretrial, toState, would haveonwhich theresolved issues

270,Bailin,beyond v. 977 F.2ddoubt. Statesa reasonable United
(7th 1992).Cir.280-81

bein this case. Toburdenhas not carried hisThe defendant
represent“surprise”acquittals finalasure, the indictmentsthe on

respectjudgment the commit­the whether defendantto issuewith
surprise.byaggravated the element offelonious sexual assaultted

provejury’s findingacquittals the State failed tothe thatThe reflect
They nothing,beyond“surprise” how­reveala reasonable doubt.

disposition fact to theever, an ultimate commonthe ofabout
remaining thethe committedwhether defendantindictments:

estoppelConsequently,principlescharged by physical offorce.acts
retryingpreclude the on thefrom defendantnot the Statedo

remaining indictments.

and remanded.Affirmed

All concurred.

Strafford
No. 94-795

HampshireThe State of New

v.
Joel Frost

18,December 1996


