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alleged partconsistentlyjury the ofonpresented fabricationtheto
togethercomplainant,” with the trial court’sfact,this takenandthe

retryingestops actsjury charge, the defendant “forState fromthe
alleged in locker room.”thehave occurredto

jeopardyagainstprotections doubleI, article 16’sPart
estoppel.incorporate 140Cassady,Seeof collateralthe doctrine

310,312,Fielders, 124 470958; N.H.48, State v.A.2datN.H. at 662
(1983). estoppelcontext, collateral897, In the criminalA.2d 898

byof has been determinedissue ultimate factwhen anmeans that
acquittal,judgment, that issue cannotas anfinal suchvalid anda

prosecu­parties anyagain litigated in futurethe samebe between
The48, at 958. defendantat 662A.2dCassady,See 140 N.H.tion.

necessarilyacquittaldemonstrating that anthe ofhas burden
proveretrial, toState, would haveonwhich theresolved issues

270,Bailin,beyond v. 977 F.2ddoubt. Statesa reasonable United
(7th 1992).Cir.280-81

bein this case. Toburdenhas not carried hisThe defendant
represent“surprise”acquittals finalasure, the indictmentsthe on

respectjudgment the commit­the whether defendantto issuewith
surprise.byaggravated the element offelonious sexual assaultted

provejury’s findingacquittals the State failed tothe thatThe reflect
They nothing,beyond“surprise” how­reveala reasonable doubt.

disposition fact to theever, an ultimate commonthe ofabout
remaining thethe committedwhether defendantindictments:

estoppelConsequently,principlescharged by physical offorce.acts
retryingpreclude the on thefrom defendantnot the Statedo

remaining indictments.

and remanded.Affirmed

All concurred.
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Howard,R.Jeffrey attorney general Cahill,(Jeffrey S. assistant
attorney general, on the brief and orally), for the State.

Schulman, defender,R.Andrew public Manchester,of by brief
and fororally, the defendant.

Mott-Smith,R. Concord, brief,Wiltrud of by for the Disabilities
Center, Inc.,Rights as amicus curiae.

Brock, defendant, Frost,C.J. The Joel appeals his convictions on
two counts of aggravated felonious sexual assault for inengaging
sexual penetration “mentallywith a persondefective” in violation of

I(h) (1996).632-A:2,RSA We reverse and remand.
At the time of the incidents in question, the complainant, mildlya

mentally woman,retarded was in her mid-twenties. The defendant
was a providedresidential aide who care to a developmentally
disabled man named Rick Meserve at Mr. Meserve’s home. The
complainant was a offriend Mr. Meserve who often visited him. A
friendship developed between the complainant and the defendant.

One day, the defendant complainantdrove the to his own home.
inside, kissed,Once they and the defendant told the complainant

that he her. Theyloved went to the defendant’s bedroom and
inengaged digital penetration and sexual intercourse. The defen-

dant was convicted of chargestwo stemming from this incident after
J.).a injury Superior (Mohl,trial Court

(1)On appeal, the defendant argues that: the trial court errone-
ously juryinstructed the on the “mentally defective” element of

(2)632-A:2, 1(h);RSA the trial court should grantedhave the
defendant’s motion for certain cognitive oftesting complainant;the
(3) the trial court should have allowed the defendant to introduce
evidence that the complainant had a physically intimate relationship
with another man in to proveorder that she legallywas capable of

(4)consenting relations;to sexual 632-A.-2, 1(h),RSA applied,as
violates the constitutional rights of retarded persons and their
sexual partners, and their rights under the Americans With Dis-

(ADA), (5)(1995);§abilities Act 42 U.S.C. 12132 and the evidence
was insufficient for a rational jury to find that the complainant was
“mentally defective” within the meaning of the sexual assault

Center,statute. The RightsDisabilities Inc. filed an amicus curiae
1(h)arguing 632-A:2,brief RSAthat on its face violates the ADA.
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I. Jury Instructions

jury instruc-arguments regardingmakes two theThe defendant
jurythe concern-challengesThe first instructionstions. defendant

6S2-A:2,RSAcapacity to consent. Seecomplainant’s legaltheing
1(h).

tocharge explainof trial is state and topurpose“The the court’s
rules ofintelligible language,in the lawjury,the clear and

Vincent, 45, 48,v. 139 648to the State N.H. A.2dcase.”applicable
(1994) omitted). trialIn the court’s478, reviewing480 (quotation

instructions, “byallegationsevaluate of error inter-jury anywe
in adisputed entirety,the instructions their as reasonablepreting

them, lightin of the evidence injuror have understood and allwould
omitted). in the instruc-(quotation light,Viewed thisthe case.” Id.

ofexplain each element theadequately accuratelytions must and
Newcomb,49, 481; v. 140id. at A.2d at State N.H.offense. See 648

(1995).76, 613, trial72, A.2d 616 We will reverse the court’s663
the“fairlyif the instructions did not cover issues ofjurydecision

502, 127,Dedrick, 505, A.2din the case.” v. 135 N.H. 607law State
(1992).129

1(h)632-A:2, with anotherprovides penetrationRSA that “sexual
“[w]hen,felony except spouses,a as between married theperson” is

and reasonmentallyis defective the actor knows or has tovictim
mentallythe We construed thisknow that victim is defective.” have

prohibit penetration “onlysection to non-forcible sexual with those
persons deficiency incapablesuch as to themwhose mental is make

919,v. N.H.consenting Degrenier,of to the act.” State 120legally
(1980).412,921, In we that aDegrenier, person424 A.2d 413 stated

she frommentallyis if he or “suffers a mental disease ordefective
person temporarily permanentlydefect which that orrenders

921,the or her Id. atincapable appraisingof nature of his conduct.”
omitted).424 at 414 (quotationA.2d

Degrenier narrowly, arguingThe defendant us to read thaturges
conduct,”nature her refers“appraise onlythe the of his orphrase

physicalto to the andcomplainant’s capacitythe understand nature
State, contrast,in urgesof conduct. The us toconsequences sexual

including capacity comprehendas a toDegrenier complainant’sread
conduct,consequences”a of of sexualarray possible including“wide

regardedthe conduct be in the framework of the societalhow “will
which will exposed.”and taboos to a bepersonenvironment

conflictingreflect the concernsinterpretationsThese different
hand,theby rightlyOn the one the State isexpressed parties.

that must the ofprotect “mentallyconcerned the law subset
exploitationwho are vulnerable to because ofpersonsdefective”
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inabilitytheir legally hand,to consent. On the other degreethe of
impairment in reasoning ability widelyvaries among those who
might be characterized “mentally See,as defective.” e.g., Hayman,

Law,Presumptions Politics,Justice: and the Mentally Retardedof
Parent, (1990).1201,103 Harv. L. Rev. 1214-15 The defendant and

correctlyamicus note that another subset “mentallyof defective”
persons capableis of legally toconsenting sexual relations and thus

require 1(h).does not protection under subparagraph

In order protectto the rights of both subsets of “mentally
defective” persons, we further refine the Degrenier standard. We
hold that a complainant is “mentally defective” within the meaning

I(h)632-A:2, (1)of RSA only if he or she suffers from a “mental
(2)disease or defect” and is incapable of freely arriving at an

independent choice whether or not to inengage sexual conduct. The
prongsecond person’saddresses a capacity to appraise in a

meaningful way the physical nature consequencesand of his or her
conduct,sexual including its potential to cause pregnancy or

—disease. The emphasis is on the individual’s capacity capacity to
learn about physical consequences and to amake decision based on
whatever evaluative process personthe chooses employ,to as long
as the decision is legitimately the person’s own. A complainant is not
“mentally defective” merely because he or she does not in takefact
any action to learn about orconsequences, fails to consider alter­
natives prior to achoosing particular ofcourse action.

We decline the State’s invitation to expand the scope of the
Degrenier test. To impose a requirement that a complainant be
capable of understanding and theevaluating potential emotional and
moral consequences of sexual activity, including the “societal envi­
ronment taboos,”and requirewould of “mentally defective” persons
something that we do not require of others societywhom permits to
engage in sexual relations without criminalizing their partners’
conduct. To impose such a requirement would result in a natural
tendency for the jury, no matter instructed,how carefully to base its

ondecision its own judgmentmoral of the sexual conduct instead of
on its determination of whether the complainant freely chose to

inengage that Sullivan,conduct. See v. 267,State 298 N.W.2d 271
(Iowa 1980). The complainant’s ability to “appraise the nature of his

conduct,”or her in order to be legallyfound capable of consenting,
is limited to whether the complainant had the capacity to under­
stand the physicalimmediate consequences the chargedof sexual
conduct, including the sexual nature of that potentialconduct and its
for causing pregnancy or disease.
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a state­jurytrial to the includedThe court’s instructions
juryThe was instructedDegrenierthe standard.ment that tracked

a mental diseasethe “suffers fromcomplainantto consider whether
permanently incapableortemporarilyrenders [her]or defect which

notjuryof his or her conduct.” The didappraisingof the nature
however, oftoday’sto consider clarificationopportunity,have the

thisdetermining particularin whetherthe standardDegrenier
consenting sexual relationswas of tocomplainant legally capable

to thattendingThe heard showjurywith defendant. evidencethe
nature sexual relationsunderstand both the ofcomplainantthe did

sexuallyand transmitted diseases.pregnancyand the ofpossibility
tending the complainant’sThe also evidence to minimizejury heard

102,Call,v. 139 N.H.understanding of matters. See Statesexual
(1994). to104, 331, chargethe court’sA.2d 332-33 Because trial650

theadequate of standardprovide explanationthe failed to anjury
defective,”determining “mentally we reverse these convictionsfor

Vincent, 49, atand See 139 N.H. at 648 A.2d 481.remand.
judicial will the defen-economy,In the interest of we address

likely atremaining theyto the extent are to ariseargumentsdant’s
402, 412, 696,v. 137 628 A.2d 703Cressey,a new trial. See State N.H.

(1993). in itsnext that the court erredThe defendant contends trial
test,beyond Degrenier“factors” theby addinginstructions two

amongtreating Degrenier merelytest as one factorthethereby
in thejury decidingbe the whetherbyseveral to considered

“mentally agree.complainant was defective.” We
juryThe court the follows:trial instructed as

—I one the theyou partalso indicated to that of one of
a Aperson mentally person.element is that the is defective

is one isperson mentally legallywho is defective who
determiningof to the sexual act. Inconsentingincapable

consenting youone of shouldlegally incapablewhether is
persona number of Whether or not the isconsider factors:

intelligence, personof whether the ismarked subnormal
inmentally any appreciabledefective andrecognizable

from a mentalpersonwhether the suffers diseasedegree,
them temporarily permanentlyor a defect which renders or

of the nature of his or her conduct.incapable appraising

developmentallyfact disabled does notpersonThe that a is
incapablein mean oflegallyand of itself that she is

relations, youconsenting should assume thatto sexual nor
tolegally incapable consentinga is of sexualperson

personthat social ser-simplyrelations because receives
If have a doubt as toyouvices from the State. reasonable
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whether victim in this is a mentallythe case defective
must find the defendant notperson, you guilty.

test, today,The as in ourDegrenier refined decision constitutes
632-A:2,the for the defective” RSA“mentallystandard element of

1(h), i.e., thedetermining complainantfor whether was legally
consenting defendant;toincapable of sexual relations with the it

does Accordingly,not include consideration of additional factors. the
court’s incorrectly jurythree-factor instruction instructed the as to

and, therefore, Vincent,the wasapplicable law erroneous. See 139
48, 481;49, 480, Dedrick, 505,N.H. at A.2d at648 135 N.H. at 607

addition,A.2d at 129. In presentthe court’s use of the tense in the
first above-quotedand last sentences of the instruction was erro-

convict,inneous: order to the mustjury complainantfind that the
was defective at the thementally alleged offense,time not at theof

1(h).time 632-A:2,of trial. See RSA

II. Psychological Evaluation

The defendant next contends that the court have grantedshould
his motion for cognitive testing complainantof the use at trialfor to

she mentally arguesdemonstrate that was not defective. He that a
psychologicalcourt-ordered examination “seems particularly appro-

wherepriate uponthe offense is based an alleged deficiencymental
victim,” omitted),of the alleged (quotation discovery,and that lay

witnesses, general testimonyand the of his own wouldexperts be
inadequate substitutes for expert psychological testimony based
upon personal interviews v. Briand,and evaluation. See State 130

650, (1988).656, 235,N.H. 547 A.2d 239
Whether compelor not to a prosecution to undergowitness a

psychiatric examination is within trialthe court’s discretion. State v.
Stearns, 475, (1988).490, 672,130 N.H. 547 A.2d 680 We find no
abuse of discretion here. The defendant’s purposestated for the
proposed examination was to conduct an intelligence test and

topossibly generate opinionan on ofthe ultimate whetherissue the
victim satisfied statutorythe test of being “mentally defective”

1(h).632-A:2,under RSA purposeNeither the proposedwarranted
already obtained,examination. The defendant had through discov-

ery, the complainant’s a performedresults from test yearstwo
before the sexual contact. His expertown had testified at the first
trial that such results remainnormally throughoutconsistent a
person’s life.

The defendant’s second reason for therequesting examina­
—tion generate opinionto an complainanton whether the was

—“mentally defective” under the persuasive.statute is no more
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havethat his examination wouldtestifiedexpertThe defendant’s
factual understand-complainant’sthequestions regardinginvolved

understandingher ofactivity,ing specificallyof the sexual “what
mechanics, information,was, possiblethe[and]sex the sexual

The methas notof sexual encounter.” defendantconsequences [a]
his ask or the'questions experthis that the wouldshowingburden of

if court hadjury.aid the Even theproposedevaluation he would
thequestionsto answer the that defen-required complainantthe

ask, anynot thatto the defendant has shownexpert planneddant’s
answers,detérmine,to based on thoseexpertise necessarywas

the naturecomplainant capable understandingwas ofwhether this
words,In other theconsequences activity.of the sexualphysicaland

beyonda the ken ofnot that this was matterdefendant has shown
theby jurorscould not be determinedaverage jurorthe which

Laurent,testimony. v. St. 138the aid of See Stateexpertwithout
(1994).492, 335, has495, A.2d 336 Nor the defendantN.H. 642

as thatknowledge,would have toproposed expertshown that the
determination, histhat of in that views'people generalso tosuperior

495, atof fact. See at 642 A.2dassist the triers id.probablywould
in336-37; R. Ev. The court did not abuse its discretionN.H. 702.

for examinationpsychologicalthe defendant’s motion adenying
of this case.under the circumstances

III. ComplainantPrior Conduct of

himarguesThe next that the court should have alloweddefendant
a andto evidence that the had romanticcomplainantintroduce

man in torelationship proveintimate with another orderphysically
consenting sexual Thelegally capablethat she was of to relations.

that she a romantic forproffered relationshipevidence was had
contact,months, inboyfriend engagedthat she and her sexualmany

this not includeboyfriendand that the had claimed that contact did
complainantthe refused to consent. Justsexual intercourse because

trial, profferthe thepartthe indicated that last ofprosecutorbefore
because, if the this line ofmight permittedbe incorrect court

had sextestifythe would that “she withquestioning, complainant
on herboyfriend] more than one occasion behindprevious[her

parents’ back.”

The of evidence totrial court found the relevance the offered
by privacyit is the victim’smarginal outweighedbe “so that

interests,” in Newapplying balancingthe test containedapparently
admissibility412. of priorRule of Evidence The consen­Hampshire

doctrine,governed by rapethe shield whichsual sexual conduct is
the activi-generally prohibits inquiry priorinto sexualconsensual
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ties of State v.aggravatedof victims felonious sexual assault. See
Dean, 744, 748, 333, (1987); 632-A:6,129 N.H. 533 A.2d 336 RSA II

Nonetheless,1995); Ev.(Supp. processN.H. R. 412. due and the
right requireof confrontation the admission of such evidence when
its in of“probative particular outweighsvalue the context that case

Howard,prejudicial prosecutrix.”its effect on the State v. 121 N.H.
53, 457, (1981); Dean, 748,59, 426 A.2d 461 see 129 N.H. at 533 A.2d
at 336.

however,The shield doctrine doesrape apply, priornot when
issue;no-ft-consensual conduct is at of priorevidence non-consensual

subject evidentiarysexual conduct would be to forstandards
403,admissibility, including HampshireNew Rule of Evidence which

probativewould exclude the evidence if the ofvalue the evidence
substantially prejudicialwould be itsoutweighed by effect. See

(1990).Cox, 261, 265, 1320,State v. 133 N.H. 575 A.2d 1323 The
record does not judgereflect whether the trial theconsidered
preliminary consensual,of thequestion priorwhether conduct was
the to which wouldanswer determine which rule of evidence

analysis.controls the See N.H. R. Ev. 104. Because it thatappears
the governs,trial court treated this issue 412thoughas Rule theand

agree, weparties will review the trial rulingcourt’s under that
id.; Cox, 265,Seestandard. 133 at 575 atN.H. A.2d 1323.

The argues complainant’sdefendant that the prior relation­
ship activitywas relevant because her sexual toprior provetends
that had capacity activity.she the to consent to disagree.sexual We
The complainant engaged prior activityfact that the in sexual is not

consent,probative legalof capacity anyher to than hermore sexual
relationship with the bears ondefendant that same issue. Her

tocapacity engage inphysically activitysexual is not ofprobative
her appraisemental thecapacity to nature of her conduct.

Where the lack of acapacity permanent, organicis based on
condition, logicallyit that ofpriorfollows acts intercourse
cannot demonstrate that the victim understands the nature

consequences priorand because the mayacts have occurred
to ofdue the same lack riskcapacity. prejudiceThe of undue

from the high,admission of such evidence is while the
benefit to the defense is insubstantial.

(Wash. 1993).Summers, 953,State v. 853 P.2d 959 Ct. App.
Accordingly, the trial court properly excluded evidence of the fact
that the complainant previously engaged physicalhad in ofacts

Dean, 748,sexual relations. See 129 N.H. at 533 A.2d at 336.
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contrast, testimony prior boyfriendthe thepotential byIn
complainanthe the refrained from certain sexual activitiesthat and

of herhighly probativeto is the issue ofbecause she consentrefused
or to consent. is other evidence ofto decide whether not Socapacity

decisions,makingin assum­complainant’s thought process suchthe
in time to the crimes. See Statechargedaing proximityreasonable

(1986).Allen, 390, 397, 1263, The the514 A.2d 1268 issuev. 128 N.H.
tocomplainant’s capacitymental choosemust decide is thejury

consent; shethe is correct that evidence thatwhether to defendant
bepriorthat mental on occasions wouldcapacityhad exercised

Moreover, inof her such aprobative. engagingevidencehighly
refusingevidence of her toreasoning process, especiallyand

occasions, at a minimalwould have mostpriorconsent to sex on
Howard, 58-59,at 426 A.2d ather. 121 N.H.prejudicial effect on Cf.

against prejudicial(probative value of evidence balanced460-61
doctrine).on under shieldprosecutrix rapeeffect

and ADAIV. Constitutional Claims

I(h)632-A:2,that RSA violatesargueThe defendant and amicus
Act, 12132,§42 because itthe Americans With Disabilities U.S.C.

individuals whobroadly, covering “mentally defective”sweeps too
I(h)which subparagraph givesthe special protectiondo not need

I(h)’s of allsubparagraph separationthatarguesthem. Amicus
treatment, including those“mentally persons specialdefective” for

the non­capable consenting,are of violates ADA’slegallywho
thesubjecting persons chillingsuch toprovision,discrimination

42liability partners.criminal for their sexual Seeeffect of potential
12101(a)(5) (discrimina­12101(a)(7) (1995);§ §42 U.S.C.U.S.C. cf.

policies).rules The defendantoverprotectivetion includes and
I(h),632-A:2, ease,inappliedRSA as this violates theargues that

equal protec­of to duerights “mentally people process,defective”
tion, ADA.and as well as theprivacy,

standard,Degrenier. distinguishingoftodayOur clarification the
consentingare not of from those who arepeople capablewho

amicus seek.consenting,of is the relief the defendant andcapable
- law,into of federalanalysisTherefore we need not delve an

standing raise theincluding complain-the defendant has towhether
in criminalrightsant’s federal his trial.

SufficiencyV. the Evidenceof

the toThe defendant contends that evidence was insufficient
mentally withinfinding complainanta that the was defectivesupport

I(h).632-A:2, contention,To such ameaning prevailthe of RSA on
jury, viewingthat no rational thethe defendant must demonstrate
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evidence inpresented State,the mostlight favorable to the could
Allcock,have found this element abeyond reasonable doubt. State v.

458, 461, 99, (1993).137 N.H. 629 101 AA.2d review of the entire
amplerecord uponreveals evidence which rational jurya could base

rejectits Weconvictions. therefore this argument.

Reversed and remanded.

All concurred.
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