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dictates of Arizona’s public policy, and we do not find it persuasive.
atId. 794.

Reversed.

BRODERICK, J., dissented; the others concurred.

BRODERICK, J., dissenting: respectfullyI dissent.
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Brock, respondent,C.J. The Continental Insurance Company
(Continental), J.)appeals from the Superior Court (Fitzgerald,

to judgmentrefusal set aside a pro entered after it failedconfesso
Super.to enter an appearance by the day.return See Ct. R. 131. We

in part, part,affirm vacate in and remand.
The facts set forth in the pleadings are as The petitioners,follows.

O’Brien,R.Eugene and Deborah A. were the policy-holders of an
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included,policy amongTheContinental.byissuedpolicyinsurance
policy period,thecoverage. Duringmotoristuninsuredthings,other

hebicyclehis in Mexico whenridingwasEugene O’Brienpetitioner
severely injured. Continentala hit and run driver andbywas struck

coverage.claim fordenied O’Brien’s
seekingdeclaratory judgment,petitionfiled a forpetitionersThe
of theirprovisionsthe uninsured motoristthata determination

failed to enter anContinentalthe accident.insurance coveredpolicy
adate, court issued notice ofand the trialby the returnappearance

for leave todefault andmoved to strike theContinentaldefault.
of and aan defenseIt also filed affidavitappearance.aenter late

Thethe return date.day afteron thetimely answer thirtieth
judgment proformotion and movedobjected to thepetitioners

id.Seeconfesso.
the that itgroundmotion ondenied Continental’sThe trial court

order,In the sametimelyits to file.no reason” for failure“provided
judgment promotion forpetitioners’thegrantedthe court confesso.

strike therehearing its own motion tofor ofContinental moved
judgment proofentryto thealso moved set asidedefault and

time,Continental, explainedthe firstmotions forIn theseconfesso.
mannertimelyto file in a wasinitially: its failurewhy it defaulted

mail,to its whoauthorized collectagent, a contractordue to its
documents. ContinentalContinental with theto providefailed

therefore, The court deniedthat, it never received notice.asserts
appealed.Continentalboth motions and

the trial court abused itsarguesContinental thatappeal,On
default, in todenying its motionrefusingin to strike thediscretion

Theentering judgment proinappearance,a late andenter confesso.
withinto an of default isentrydecision whether striketrial court’s

discretion; ruling unless the courtwill not such aits we disturb
as of Morriss v. Towleor erred a matter law.abused that discretion

(1994).1015,452, 454, 641 A.2d 1017 WeAssociates, 138 N.H.Hill
arguments in turn.Continental’saddress

applyactions at law tosuperior governingrulesThe court
Super. Ct. R. 116.in “so far asequity applicable.”proceedings

was inrule, court’s declaration that Continentalthis theDespite
Super. 14,Ct. R. wastimely appear,to see“default” for its failure

to infailing timely appearThe anincorrect. effect oftechnically
“default”; rather, equity proceedings,in thenotequity action is

probill takentimely that “the shall beappeareffect of failure to is
Super. 131;confesso, Ct. R. seeaccordingly.”a decree enteredand

(1992).283,500, 503, “As inRandall, 136 618 A.2d 285Koch v. N.H.
indefault, thejudgment proa a resultsthe case of confesso
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■admission all well-pleaded Koch,of material and allegations of fact.”
503, 285;136 N.H. at Brady Mullen, 67,at 618 A.2d see v. 139 N.H.

(1994).70, 47,649 A.2d 48
The Preface to the Superior Court Rules states:

toRelief from failure with the ofcomply provisions any
may order,rule be suchgranted mayon terms as the Court

where, accident,due to mistake or misfortune and not
justicethrough neglect, requires.so

Court,the ofUpon anyviolation rule of the mayCourt
maytake such action as justice require.

have, cases,previous strictlyWe in “often adhered to deadlines and
other procedural requirements and delinquenthave denied relief to

Duran, 275, 276,parties.” Brady 283,v. 117 N.H. 372 A.2d 284-85
(1977). We have trial courtaffirmed decisions to enter defaults

parties rules,where failed to comply proceduralwith whether the
party’s fault,default was the result of the own see &Edward Nash

Sons, Starbird, 773, 776, 285,v. (1990),Inc. 132 N.H. 571 A.2d 287
or the of attorney, Duran,fault the seeparty’s Brady v. 117 N.H. at
276-77, 372 A.2d at 284-85.

argument,At oral Continental conceded the“giventhat current
law,”state of the the trial court “probably properly”ruled on

whether it to agree.should be able contest the facts of this case. We
Duran, 276-77,See v.Brady 117 N.H. at 372 atA.2d 284-85.

urgesContinental instead us to reevaluate our cases interpreting
accident,the mistake or misfortune Astandard. review of the record

in this convinces that fact,case us the well-pleaded allegations of
confessed,when taken as do little more than raise the ofissue

policywhether the at issue will provide coverage petitioners.to the
this,lightIn of we conclude that this notis the occasion to revisit

area,our cases in this weand affirm the trial court’s ruling.

that, case,withagreeWe Continental in the instant the
trial court erred the extent it judgmentto treated the pro confesso

full judgmenta on the The grantedas merits. trial court the
petitioners’ judgment promotion for confesso, soughtwhich judg­
ment that Continental is toobligated provide uninsured motorist
coverage respect petitionerwith to Eugene O’Brien’s accident. A
pro onlydecree admits the well-pleadedmaterial andconfesso

fact,allegations Mullen,of not of v.Bradyconclusions law. N.H.139
71,at 649 A.2d at 49. after aEven “default” and a pro confesso

decree, “a defendant is not fromprecluded contesting the suffi­
ciency bill,of insistingthe or from that the inaverments contained

omitted).it do not thejustify (quotations entrydecree.” Id. An of
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in theof status“is a notationprojudgmentor ofdefault confesso
interlocutory findingit anisjudgment,nor aa verdictNeithercase.

upon proofentry judgmentlaterfor thethe basisformswhich ofof
Hampshire Practice,Wiebusch, NewR.5and amount.”right

(footnotes(1984)1092,§ at 63ProcedureandPracticeCivil
§omitted) added); id. 1115.see(emphasis

validityto thefor the trial court determineThus, it still remains
claim, legalincluding appropriatehow thelegalunderlyingof the

Bradythis case. See v.the facts ofbe toappliedshouldprinciples
of an71, interpretationA.2d at 49. TheMullen, N.H. at 649139

contract, the courtquestiona of law forisanylikepolicy,insurance
Mitchell, 138 N.H.Co. v.Mut. Ins.See Concord Gen.to determine.

(1994).903,231,229, A.2d 904637

in remanded.part; pa7i;vacatedinAffirmed

All concurred.
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