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in theof status“is a notationprojudgmentor ofdefault confesso
interlocutory findingit anisjudgment,nor aa verdictNeithercase.

upon proofentry judgmentlaterfor thethe basisformswhich ofof
Hampshire Practice,Wiebusch, NewR.5and amount.”right

(footnotes(1984)1092,§ at 63ProcedureandPracticeCivil
§omitted) added); id. 1115.see(emphasis

validityto thefor the trial court determineThus, it still remains
claim, legalincluding appropriatehow thelegalunderlyingof the

Bradythis case. See v.the facts ofbe toappliedshouldprinciples
of an71, interpretationA.2d at 49. TheMullen, N.H. at 649139

contract, the courtquestiona of law forisanylikepolicy,insurance
Mitchell, 138 N.H.Co. v.Mut. Ins.See Concord Gen.to determine.

(1994).903,231,229, A.2d 904637

in remanded.part; pa7i;vacatedinAffirmed

All concurred.

County Probate CourtMerrimack
No. 95-561

Guardianship R. Simardof JoshuaIn re

30, 1996December

(RiithAssociation, Ansell andof BedfordAiisell Professional
brief, theorally),Ms. Ansell foron the andPamela J. Newkirk

guardian.
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(RichardGeiger Heiser, P.C.,& of Penacook Heiser on briefW. the
orally), guardianand ad for theas litem minor.

guardian appealsHorton, J. The of the estate a minor anof
J.)County (Hampe, appoint-of theorder Merrimack Probate Court

co-guardians,ing disapproving proposeda settlement that directs
payment of the funds to ansettlement irrevocable trust which

beyond eighteenth birthday, orderingextends the minor’s and the
co-guardians post corporate fiduciary$1,500,000to a Webond.

probate paymentthe thevacate court’s order on of fundssettlement
requirement.affirmbut the bond

brought superiorSimard, minor,R. aJoshua a tort action in court
injuries allegedly jury judgmenttrial,for received at birth. After a

$2,750,000,was entered for Joshua in the amount of theand
appeal. parties agreedThereafter,defendants filed an the to a

proposed $2,525,000.settlement under which Joshua recoverwould
Following attorney’s expenses,the deduction of fees and it is

approximately $1,650,000estimated that Joshua wouldreceive from
the settlement.

1996)(versionrequired by (Supp.As RSA464-A:42 untileffective
1997), parents petition probate1,Jan. Joshua’s filed a in the court

approve guardianship Theyto their of Joshua’s estate. attached a
copy petition approvalof the for of the settlement on of abehalf

they superior proposedminor that intended to in thefile court. The
provides proceeds paid directlysettlement for the settlement to be

trust,to an irrevocable the oftrustees which would andadminister
proposedinvest the funds for Joshua’s benefit. The weretrustees

father, deceased, mother,Joshua’s since his and State BankStreet
Company Hampshire. According proposal,Trustand of New to the

request principalJoshua could of theone-third trust when he
twenty-fiveyears age remainingreaches of and withdraw the entire

principal age thirty.hetrust when attains
Following hearing May probate1995,a in the court anissued

appointing parents guardians estate,order Joshua’s as of his but
specifically disapproving of ofthe establishment an irrevocable

beyond eighteenth birthday.thattrust extends Joshua’s The court
guardians agree placeordered the not to to such nor thea trust to

anysettlement funds in such a ortrust irrevocable trust without
approval probate addition,of the court. In courtthe ordered the
guardians corporate surety providingbond,to filea million that$1.5
they may petition to lower the amount of the bond if the arefunds
placed in a restrictive account.

guardian, probatemother,Joshua’s nowthe sole contends that the
subjectpossess jurisdictioncourt does not matter over ofthe form



527

on behalf of a minor and cannot order her to refraina settlement
proceedsfrom the settlement into an irrevocable trust thatpaying

the age majority.will continue in existence after Joshua reaches of
agree.We

moneyThe of substantial settlements on behalf ofapproval
see,statutory provisions,minors involves the interaction of several

1996) (version 1997);1,untile.g., (Supp.RSA 464-A:42 effective Jan.
(1992 1996); 547:3, 1996),RSA 1Supp. (Supp.RSA 464-A:26 & and
jurisdictionaltheimplicates superiorboundaries of the court and

“Inprobate statutory interpretation,the court. matters of this court
is the final arbiter of the intent of the in thelegislature expressedas

Director,words of a statute considered as a whole.” Welch v. N.H.
Vehicles, (1995)6, 8, 292,Div. Motor 140 N.H. 662 A.2d 293of

omitted).(quotation We will examine the relevant statutes “not in
isolation, inbut the context of the overall scheme.”statutory

723, 726, 779,Roberts v. General Motors 140 N.H.Corp., 673 A.2d
(1996).782

We first observe that RSA 464-A:42 expressly commits
$10,000approval of all settlements on behalf of a minor in ofexcess

jurisdiction courts,to the superiorof the or district rather than the
1996) (versionprobate court. (Supp.RSA 464-A:42 effective until

1997).1,Jan. The statute also superiorstates that before the or
grantdistrict court can a net inpetition approving a settlement

$10,000,excess of it

shall inrequire proof the form of a certified statement from
the probate litem,court that the guardian parent,ad next
friend, or personother who receives monejr on behalf of the

settlement,minor whether through judgment, decree or
order,other has been appointed guardian of the estate of

such subjectminor and is the prescribedto duties under
RSA 464-A:26.

This provision incorporates probatethe authoritycourt’s exclusive
to aappoint guardian to receive a settlement on behalf of a minor

I(e)547:3,and to themanage 1996);minor’s estate. See RSA (Supp.
Heath, 833, 835,see also 138,Ellsworth v. 140 N.H. 678 A.2d 139

(1996); Leclerc, 121, 124, (1931).249,Leclerc v. 85 N.H. 155 A. 251
subjectsIt also any proposed provisionssettlement to the of

statutory guardianship powersand the of the probate court there­
1996) (version464-A:26,under. See RSA :42 (Supp. effective until

1997).1, not, however,Jan. It does independentconfer onauthority
the probate court to of the formdisapprove of the proposed

1996) (versionsettlement. See (Supp.RSA 464-A:42 effective until
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1997). or1, copy petition, proposedof theAlthough “[a]Jan.
approval ofseekingcourt or courtsuperiorto the districtpetition,
guardian,”to forpetition. . be theappendedthe shallsettlement.

Guardianships ofIn the Probate Courts forProcedure
by (effective 1994),19,Jan.RSA 464-A:42NecessitatedMinors

(Michie 1996), thisin 2 N.H. Court Rules Annot.reprinted
jurisdiction overdoes not vest concurrentprerequisiteprocedural

probatetheof settlement in court.the form the
jurisdiction overvests solethat RSA 464-A:42We conclude

of a minoron behalfof the of a substantial settlementapproval form
approvedThe form of settlementin or district courts.superiorthe

under RSAguardianshipthe ofmust accommodate all burdens
authority of the courtsubject probatebe to the464-A:26 and

464-A:26; :42during minoritythe of the ward. See RSAthereunder
I(e).1996) (version 1, 1997); 547:3,until Jan. RSAeffective(Supp.

the settlementapproving proposedThe or district courtsuperior
imposed guardianshipof the burdens underensure that nonemust

underprobateto the courtgrantedand none of the powers
minority ofduringthe settlement theabridged byareguardianship

anmay approvecourt therefore irrevocablesuperiorthe ward. The
and isincorporates statutory guardianshipthe burdens oftrust that

theto the of RSA 464-A:26 andsubject provisionsexpresslymade
of theduring minorityof court thereunder theauthority probatethe

beneficiary.

athe to minor’sauthority “approveThe court hassuperior
proceedsthe settlementprovides paymentfor ofsettlement which

majority.” (Supp.the of RSA 464-A:42ageafter the minor attains
1997).1996) (version 1, For haveexample,effective until Jan. we

inof minor settlements thevaliditytheexplicitly acknowledged
onare made apaymentsform of structured settlements “wherein

Super. 111(L). bemayCt. R. Such settlementsbasis.”periodic
if over the ofannuity guardianshipthan an estatebyfunded other

the areadministration of settlement secured.probatethe minor and
Super. 111(L)(2)(h). a structured irrevo­pTdperlyCt. R. Because

sufficiently analogousand isrequirementscable trust meets these
settlement, maythe courtsuperiorto a we conclude thatstructured

proceedsof the settlementdirecting paymenta settlementapprove
majority.attainsafter the minor

minora bver the estate of the isInitially, guardianship
established, the Seeguardians appointed, by probateare court.and

1996).547:3, I(e); (Supp. guardianshipRSA 463:5 TheRSA see also
RSAto RSA 463:15. Seeauthority pursuantand the court’s end

1996). anincorporatingsettlement(Supp. approved463:15 Under an



document, probateinter trust as the trustvivos settlement the
jurisdiction interpretation,court retains over “the con­exclusive

modification,struction, and termination” of the inter vivos trust and
removal, ofappointment, surcharge and trust­“[t]he administration

(d) 1996);547:3, I(c), Degrandpre,ees.” (Supp.RSA see 7 C. New
Hampshire Practice, Wills, 23.03,§Trusts and Gifts at 20

1995). document,If(Supp. byauthorized the settlement trust the
probate court can continue to supervise the ofadministration the
trust in the ordinary probatecourse. The court does possessnot
jurisdiction over bya trust “created the judgment or decree of a
court,” 564-A:1, (1974); 547:3, 1(c),RSA I see also RSA but an

trustirrevocable such as that in theproposed instant is notcase
judgmentbycreated or decree of the court.superior Stebbins v.Cf.

(estab­Stebbins, 1060, (1981)1061-62, 295,121 N.H. 438 A.2d 297
decree).lishing Instead,trust under offunds terms divorce the

trust proposed here must be asmerely “approved” a manner of
1996)bysettlement the Seesuperior court. RSA 464-A:42 (Supp.

(version 1997).1, Therefore,effective until Jan. when guardian­the
463:15,ship terminates RSA mayunder the trust continue under

such provisions superioras the approved pursuantcourt has to RSA
464-A-.42.The probate may jurisdictioncourt toretain thesupervise
trustees and to andinterpret administer the ofterms the trust as

(d).1(c),approved. 547:3,RSA Harmoniously construing the stat­
utes in this manner theeffectuates fundamental ofpurposes

aproviding bymethod which athe settlement of claimminor’s will
be fair when made ensuring proceedsand the preservedwill be and
properly applied for the benefit theof minor Cnaepsthereafter. See

Brown, 116, (1957) (decidedv. 117,101 721,N.H. 135 A.2d 723 under
law).prior

We note that legislature recentlythe has amended several of the
statutory provisions referenced in this opinion to be ineffective
January 1997. analysis.These do not ouramendments alter In
particular, we that RSAobserve 464-A:42 will make superior or
district approvalcourt of a settlement on behalf of a minor

upon guardianconditional ofappointment subjecta of the estate to
prescribedthe 463:19,duties under RSA which is substantially

(version1996)similar to RSA 464-A:26. See RSA 464-A:42 (Supp.
1, 464-A:26; 1996).1997);effective Jan. RSA RSA (Supp.463:19

guardianThe appeals probatealso the court’s order directing the
guardians postto a million bond.corporate surety We affirm the$1.5
bond requirement.

In minor,the context of probatesettlements on behalf of a the
court must consider the form sufficiencyor of a bond when
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guardian.petition appointmentpresented a Procedurefor ofwith a
Guardianships Nece­of Minorsthe ProbateCourts forIn

by supra.464-A:42, We enumeratedhavessitated RSA
settingto in the bond. Id.for the court considerseveral factors

required, discretion,giving court,the in its“After the consideration
requirementsimpose as attendant circumstancesbondshall such

Id.warrant.”
regardingprobate the amountthe court’s decisionBecause

discretionary one, it thatwe review for abuse ofbond is aof the
1996);(Supp. RSA 463:27see alsoSee RSA 464-A:21discretion.

1996). approved,(Supp. proposed the willsettlement is trustIf the
to invested andin settlement funds bereceive over million$1.6

bymanaged Bankhis mother and State Streetfor Joshua’s benefit
suretycorporate million,inA bond the amount ofand Trust. $1.5

hardly appearssettlement,ofthe total amount theless than
substantiallymayExpected returns on trust investmentsexcessive.

suretyin future and the bond willthe of the trust theincrease value
represent considerably portionultimately smaller of the totala

probate court did not abuse itsfind thetrust assets. We therefore
post corporateguardianrequiring to a millionin thediscretion $1.5
petitionguardiansurety thewishes to to lower amountIf thebond.

may place in asbond, the funds a restrictive accountof the she
probateprovided of court.in the order the

part; part.vacated ininAffirmed
All concurred.
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