
552

Belknap
No. 95-448

David V. Lutkus
Brandon LutkusF/N/F

v.

J.Linda & a.Lutkus

David V. Lutkus
(Blue Hampshire)Shield of NewCross/Blue

v.

Linda J. &Lutkus a.

January 23, 1997

Stark, RA.,The Lato L.Rodney of Manchester (SherryOffice of
jointM. Hieber on the brief with defendant Linda J. Lutkus and

orally) Arnold, Boston, (RobertPeabodyand & of Massachusetts
Monaghan jointtheon brief with Lutkus),defendant Linda J. for

Yplaintiff David Lutkus.

Devine, Branch, (ThomasP.A.,Millimet & of Manchester
Quarles, jointJr. on the plaintiffbrief with David Y. Lutkus and
orally), for defendant Linda J. Lutkus.

P.A., (FredericBranch & ofGreenhalge, Concord T. Greenhalge
theon brief and fororally), Blue Shield of NewCross/Blue

Hampshire, subrogeeas of plaintiff David Y. Lutkus.

Horton, J. This appeal, fourinvolving consolidated actions
arising from a motor vehicle accident in which a severelyminor was
injured, (1)us torequires determine whether: the Superior Court

J.)0O’Neil, erroneously set aside a default judgment against
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J.)(2) (Perkins,Lutkus; Superior Courtand theLindadefendant
of minor Brandona on behalfsettlementerroneously approved

HampshireofShield Newthat Blueand ruledLutkus Cross/Blue
Shield) asany recoveryentitled to(Blue was notCross/Blue

behalf of Brandon Lutkus.paidbills it onsubrogee for the medical
issue, scope andmust consider thethe weTo secondresolve

(1985),Lewis, 141, 1221497 A.2dof v. 127 N.H.Dimickapplicability
aallocating the ofproceedsformula forin we articulated awhich

injured and to theto the minorrecovery” settlement“reduced
144-45, 497parent.the minor’s Id. atsubrogeeinsurer as ofmedical

judg-defaultstrikingaffirm the decision theA.2d at 1223-24. We
to Blue Shieldment, recoverydenyingthe ordervacate Cross/Blue

remand.subrogee,as and
Lutkus, the1992, byan driven LindaIn automobileDecember

Lutkus, byoperatedwith a vehiclemother of Brandon collided
andboth Linda Lutkus DavidnegligenceThe ofDavid Chamberlain.

Lutkus, then fiveto the accident. BrandonChamberlain contributed
vehicle,his suffered severea in mother’syears passengerold and

the Hisof accident.injuries consequenceas apermanentand
$183,000 by Bluepaidof wereapproximatelybillsresulting medical

with Davidpolicyto an insurancepursuantShieldCross/Blue
Lutkus, father.Brandon’s

1994, for entered intoIn counsel Brandon LutkusJanuary
(Linda Lutkus’ in-negotiations with Geico Insurancesettlement

(Davidsurer) in-Chamberlain’sCompanyand Allstate Insurance
surer) $2,440,078$3,630,042: forfor ofalleged damagesto recover

loss; $1,000,000 pain and suffer-for Brandon’sBrandon’s economic
$183,000 bills; $6,964 expensesout-of-pocketfor medical and foring;

subsequently producedTheby negotiationsDavid Lutkus.incurred
$400,000, agreeing payInsurance toa total settlement of with Geico

$300,000ofliability limit and Allstatepolicy’sthe applicable
policy’s liabilityto theagreeing payInsurance relevantCompany

$100,000.limit of
settlement, Blue Shield became concernedPrior to the Cross/Blue

and com-were not thereforebeing protectedthat its interests
in David Lutkussubrogation againstactions the name ofmenced

actions, BlueIn bothLinda Lutkus and David Chamberlain.
$183,000the in medical ex-sought to recoverShieldCross/Blue

Brandon.paidthat it had on behalf ofpenses
to in the Bluetimely appearLinda Lutkus failedWhen Cross/Blue

court,her, bysuperioraction the ordersubrogation againstShield
5, 1994, in anby default amountApril judgmentdated entered

$183,000. to strike theexceeding promptlyLinda Lutkus moved
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default and to late entry appearance,allow of but the court denied
same,the motion without to aprejudice subsequent motion thefor

May 1994,relief. In Linda Lutkus filed a renewed motion to strike
the default and to enter late in theappearance Blue Cross/Blue

againstShield action her. In motion,of thesupport renewed Linda
Lutkus submitted affidavits her attorney,from from Brandon’s
attorney, representative insurer,and from a of her setwhich forth:
(1) the confusion generated by the nature of the Blue Cross/Blue

(2)action;Shield her prompt efforts to strike the upondefault
(3)of itslearning entry; probableand her defenses to the action

Dimick, 145,based 127 addition,on N.H. at 497 atA.2d 1224. In
Brandon Lutkus argueintervened to that denial of the motion would
be inequitable because he notwas forresponsible the default
judgment, but would suffer in his ultimate ifrecovery Blue

Shield received complete recovery.Cross/Blue
1994,In August the superior grantedcourt Linda Lutkus’ motion

to the judgment,strike default “thefinding partiesthat involved
goodacted in faith” and “in a diligent manner” and that Linda

respondLutkus failed to to the Blue Shield actionCross/Blue
a“through combination of mistake and the difficulties inherent

when attorneysnumerous represent different family members.”
The court also concluded that the default judgment should be set
aside in order to allresolve the claims arising from Brandon’s
injuries in a “final insettlement” and “an equitable manner.”

1994, Lutkus,In September David as next friend of Brandon and
behalf,on his own againstcommenced actions Linda Lutkus and

David Chamberlain. After these actions were consolidated with the
two actions,Blue Shield subrogation David LutkusCross/Blue
petitioned the superior $400,000court approveto the settlement.

Super.1996);See RSA 464-A:42 (Supp. Ct. R. 111. The petition set
$3,630,042 bills)forth $183,000the in damages in(including medieal

that were claimed Brandonby father,and his attorney’sidentified
plus $12,354,fees of 25% expenses of and requested hearinga under

Dimick “to determine whether Blue Cross is entitled propor­to a
tionate ofshare its as[claim] reimbursement for medical bills.”

Following Blue objectionShield’s to the thepetition,Cross/Blue
superior 24, 1995,court held hearing Aprila on during which Blue

argumentShield first the thatraised the settlement didCross/Blue
not capture all available insurance. toAccording Blue Cross/Blue
Shield, availabilitythe of uninsured incoveragemotorist resulted
the inapplicability Dimick,of the forth inallocation formula set 127

145, 1224,N.H. at at497 A.2d and instead therequired application
of our holding 24,in v.Roy Ducnuigeen, 26-27,130 N.H. 532 A.2d
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that(1987). Lutkus, contrast,in thecontendedBrandon1388, 1390
informula articulatedby allocationnot thegoverned,case was

forth inset“generalof the ruleDimick, by his viewbut rather
totalthe insured’s[Dimick], subrogation whenprecludeswhich

loss.”insured’s actualis than therecovery less
31,1995, the court ruledsuperiorMay15 andMayIn datedorders

Bluethatinappositewas andallocation formulathat the Dimick
ofrata shareproto recover itsShield was not entitledCross/Blue

the settlementapparentlyThe reasoned thatmedical bills. court
“full availablerecovery”asimultaneously represented from

Lutkus andto Brandonrecovery”but a “fullfunds,sources notof
damagesof claimed farthe dollar value theirhis becausefather

Concluding that the settle-the settlement.the amount ofexceeded
offorrecovery” purposesa “reducedwas therefore notment

$400,000allocation, the settle-courtsuperior approvedtheDimick
(1) 25%attorney’s fees of ofallowingfollowingthe terms:ment on

(2)$12,000; andsettlement, exceedinglitigation expensesplusthe
as ofLutkus co-trusteesbalance to David and Lindaawarding the

approv-Thethe benefit of Brandon. ordersan irrevocable trust for
thefull extent of lossesneither determined theing settlementthe

of theproceedsanyLutkus nor allocatedbyincurred Brandon
(or as hisShieldDavid Lutkus Bluesettlement to Cross/Blue

Thisexpenses. appealmedical followed.forsubrogee)
in:argues superiorthat court erredShield theBlue Cross/Blue

(2)(1) Lutkus; denyingjudgment against Lindastriking the default
(3) toany recovery subrogee; refusingasShieldBlue Cross/Blue

findings rulingsforrequests andrule Blue Shield’son Cross/Blue
(4)settlement; failingthefor ofpetition approvalto therespectwith

the forregarding petitionthe merits”hearinga “full onto hold
(5)settlement; $175,000 of thereleasingandapproval of the

for distributionfor Brandon Lutkusto counselsettlement funds
it to recoverBlue Shield’s claim that is entitleddespite Cross/Blue

interest).($183,000$225,000 plusin ofexcess

JudgmentI. Default

Lutkus’grantcourt’s of LindasuperiorWe review the
discretionunder the abuse ofjudgmentto strike the defaultmotion

only if court itsstandard, decision the abusedwe will reverse itsand
141Hayes,v. N.H.as matter of law. See Bartondiscretion or erred a

(1996). Furthermore,694, a court’s118, 120, 695 trial677 A.2d
mistake,accident, or misfor­ofas to the occurrencefindingfactual

judgment uponis “conclusivestrikingtune of a defaultpurposesfor
Jamieson, Inc. v.court, thebythis unless evidence.”unsupported
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Co., 101,Copeland 102-03, 613,Coating 126 N.H. 489 A.2d 615
(1985).

case,In superiorthis the court thestruck default judgment based
on findings faith,its that Linda Lutkus diligentlyacted and in good
that the default resulted from both mistake and “the difficulties
inherent when attorneysnumerous represent familydifferent mem-
bers,” and judgment againstthat a default Linda Lutkus would

theimpede equitable resolution and final settlement of the various
arising injuries.claims from Brandon’s noFinding abuse of discre-

tion or error of law in superior analysis,the court’s we affirm its
todecision set aside the judgment.default

II. RightBlue Shield’s SubrogationCross/Blue of

beginWe our review of the superior completecourt’s denial of
Blue subrogation rightsShield’s anwith examination ofCross/Blue

reasoning Dimick,our inholding 144-45,and 127 N.H. 497at A.2d
Dimick,Inat 1223-24. a minor injuriesreceived in aserious motor

accident; thevehicle family’s paidmedical insurer the ensuing
expenses pursuantmedical to an insurance withplan the minor’s

142-43, father,father. Id. at 1222.497 A.2d at The as the minor’s
behalf,next friend and on his broughtown an action against the

responsible for injuriesdriver the thatexpensesand resulted from
143,the accident. Id. at 497 A.2d at 1222. The plaintiffs in Dimick

subsequently settled the action at responsiblethe limit of the
policy,driver’s insurance but far below the amount of damages

143-44,inclaimed their writs. Id. at 497 A.2d at 1222-23. In granting
petition settlement,the to approve the the superior court ruled that

the rightmedical insurer had subrogationno of as to the medical
expenses the injured“because minor was not bymade whole his

142,recovery from the tortfeasor.” Id. at A.2d497 at 1222. We
reversed, theexpressly rejecting insured-first rule employed by the
superior court in the context of a recovery”“reduced settlement. Id.

144-45, Instead,at at497 A.2d 1223-24. we instructed the superior
court separate findingsto “make as to the ofextent loss incurred by
the plaintiff by parent”minor and his and to “determine the amount
of the proceedsnet to which [the medical is entitled on ainsurer]

basis,pro-rata proportionate to the plaintiff-father’s share of the
145,total settlement.” Id. at 497 atA.2d 1224.

The we inapproach adopted Dimick specifically recognized
that the medical insurer subrogated parent’s,was to the not the
minor’s, right Id.;to recover expenses.medical see Blue Cross/Blue

137, 141, (1983).Shield v. St. 123Cyr, 226,N.H. 459 A.2d 228
Furthermore, precludedDimick the minor and from under-parent
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allocating dispropor­arights by unilaterallythe insurer’smining
Dimick,parent.to the 127the settlementpartsmall oftionately

Dimiek,Thus, respective“the1224. under145, at497 A.2dN.H. at
propor­should bear the sameto and minorparentallocatedshares

of would havethe full loss eachthatto the total settlementtions
26, at 1389.Roy, 130 N.H. at 532 A.2drecovery.”completeborne to a

to amount of the“limited thesubrogee are thenThe of therights
medicalattributable to thethat isrecoveryreducedparent’s

forprowith rata reductionssubrogee paid,”hasthat theexpenses
Id.legal expenses.

case,Dimick and thissimilaritythe betweenDespite marked
ofthe on behalf Brandonheld that settlementthe courtsuperior

to whichrecovery”of settlementthe “reducedtypeLutkus was not
Indeed, court’sapplies. superiorformula thethe Dimick allocation

rights and its failuresubrogationBlue Shield’sdenial of Cross/Blue
for his claimsto David Lutkusproceedsanyto award settlement

thatprinciplesallocationinsured-first and one-sidedreflect the
144-45, A.2d atDimick, 127 N.H. at 497rejected.squarelyDimick

in itsthe court erredsuperiorconclude that1223-24. We therefore
recoveryofresulting anyin denialof Dimiek and itsinterpretation

David Lutkus. We noteofsubrogeeShield asto Blue Cross/Blue
require the courtformula would trialof the Dimiekapplicationthat

of claims ofthe full value theseparate findings regardingto make
father; of fundshis ascertain the amountLutkus andBrandon

forallocation; figure attorney’sa reasonableavailable for determine
tofor the fees attributable thefees, figureaincluding reasonable

the formulaandexpenses; employfor medicalrecovery’s component
to Bluethe allocationappropriatein Dimick to determineset forth

subrogee.asShieldCross/Blue
Shield, recoverythewith allocatedBlue not satisfiedCross/Blue

availability ofDimick, the assertedcontends thatprovided by
(1993), itentitles tosee RSA 264:15coverage,motoristuninsured

Bluepaid. Althoughitexpensesfor therecovery medicalfull
below, thegeneralthis issue in a mannerShield raisedCross/Blue

the insurancesuperior court withprovidednever theparties
See, v.e.g.,contention. Turnerarguably govern thiscontracts that

28, 109,Co., 27, 110141 N.H. 676 A.2dSt. & Liab. Ins.Prop.Paul
(1996) andpolicy’sinsurance terms definitions(reviewing relevant

Mut. Ins.motorist Concord Gen.coverage);uninsuredregarding
(1994)229, 231-32, 903,Mitchell, A.2d 904-05N.H. 637Co. v. 138

terms and condi­policy’s specificinsurance(considering applicable
automobile). adequatean“Without“uninsured”regardingtions

us, we cannot resolve theraised beforesupport argumentsrecord to
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Co., 704,v. Liberty 702,issue.” Thone Mutual Ins. 130 N.H. 549
(1988).778,A.2d 779 Accordingly, express opinionwe no on the

availability of uninsured motorist or on thecoverage significance of
Blueany coveragesuch to Shield’s subrogation rights.Cross/Blue

addition,In we noexpress opinioin as to whether Blue Cross/Blue
inShield bore the burden the trial court of producing the relevant

claim,insurance contract to support subrogationits or whether the
of theproponent agreementsettlement bore that burden supportto

the petition approvalfor of the settlement. This issue has not been
by parties.briefed or argued Accordingly,the we it theleave to trial

uponcourt remand to determine whether the record should be
reopened contract, not,to allow submission the and,of insurance if
to determine the that should flow theconsequences from failure to
provide the policy.

We also decline to address Blue argu-Shield’s otherCross/Blue
inments of fullsupport subrogation, including its assertion that

Superior Court Rule 111 mandates undiminished recovery of med-
(andical expenses by a minor’s parent bytherefore the parent’s

subrogee). Because Blue presentShield failed to theseCross/Blue
court,arguments to the superior “it would be for us toimproper

consider them now.” Bisson v. NewUniversity Hampshire, 133of
(1990).353, 360, 320,N.H. 578 A.2d 325

III. Evidentiary Hearing Requests Findingsand Rulingsandfor

Blue arguesShield that the trial bycourt erred failingCross/Blue
to hold a “full on thehearing merits” theregarding petition for
approval of the settlement. The trial court found that at Aprilthe

1995,24, hearing, agreed“all counsel a hearingthat further was
unnecessary.” Our of 24, 1995,review the oftranscript Aprilthe
hearing amplereveals forsupport finding.the trial court’s We
conclude, upon record,based our review of the that counsel for Blue

Shield any rightwaived to a further evidentiary hearing.Cross/Blue
Blue arguesShield also that the trial court erred byCross/Blue

rulingnot itsupon requests for findings of fact and ofrulings law.
Blue filed requestsShield such shortly hearing.after theCross/Blue
The trial court to upon requests,declined rule the in part because
it stated that the facts necessary supportto its order could be found
in hearingthe record of the inand its order.

Because we trial order,vacate the court’s which in formed thepart
forbasis its not upondecision to rule Blue Shield’sCross/Blue

requests, we need not Upon remand,decide this issue. the trial
may againcourt the requests findingsconsider for rulingsand filed

by parties.the
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conclusion,In we the superiorvacate court’s order approving the
settlement and denying subrogation and remand for further pro-
ceedings consistent with this We itopinion. leave to the trial court

toupon remand determine whether it can make the findings and
rulings required in oflight opinion upon it,this the record before or
whether it will require additional evidence from the parties. We also
vacate the court’ssuperior releasingorder settlement funds for
distribution and direct the court postponeto any distribution of

incurrently disputefunds until the findings rulingsand required by
opinionthis are made.

in inpart; part;vacated remanded.Affirmed
All concurred.

Hillsborough-northern judicial district
No. 95-676

HampshireThe State of New

v.

David Prevost

January 23, 1997

Howard, (JohnR.Jeffrey attorney general Kacavas,P. assistant
attorney general, on the brief orally),and for the State.

James E. Duggan, appellate defender,chief Concord,of by brief
and orally, for the defendant.

MEMORANDUM OPINION

Johnson, defendant, Prevost,J. The David appeals his conviction
for 636:1,armed robbery, (1996),see RSA III on the basis that the


