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the defendant.

Brock, defendant, Co.,C.J. The American Honda Motor Inc.
(Honda), appeals the special jury verdict of the Superior Court

J.), holding liable(Conboy, injuriesHonda for bycaused the
defective warndesign and failure to of the braking steeringand
properties of its product, the Honda For theOdyssey. reasons that
follow, we reverse and remand.

16, 1988,January LeBlanc,On plaintiff,the ridingThomas while
friend,on the back of a bysnowmobile driven his was wheninjured

the snowmobile collided with an off-road vehicle driven by Stephen
Beaulieu and manufactured Honda.by impactThe of the collision

injuredseverely plaintiff’s leg.the
plaintiffThe sued Beaulieu alleging opera-and Honda negligent

tion the Odyssey byof Beaulieu and aasserting products liability
claim against Honda. The ajury specialrendered its verdict via
verdict form questionsthat contained eight agreed by parties.to the
The thejury Odysseyfound: that 1985 Honda a designcontained
defect which it unreasonablyrendered dangerous; designthat the

accident;adefect was cause the Odysseyof that the was unreason-
ably dangerous and defective todue Honda’s failure to adequately

driver, Beaulieu;warn the that the failure warnto Beaulieu was a
accident;cause of the that plaintiff provedthe all the elements of his

Beaulieu;claimnegligence against that negligence byor misconduct
plaintiffthe contributed to cause his injury; that Honda 68% atwas

fault, fault,Beaulieu 27% at fault;was and the atplaintiff was 5%
plaintiff’s damages $2,206,000.and that the total were superiorThe

court judgment against $1,487,196ordered Honda for plus statutory
costs, $590,504interest and againstand Beaulieu for plus statutory

interest and costs.
(1)appeal, argues: counsel,On Honda that plaintiff’sthe trial

Martina,Vincent C. made improper inflammatoryand remarks
during the trial during closing argumentsand in an attempt to

incultivate the a racial andjury against Honda,national bias a
(2)subsidiary of a Japanese corporation; that the trial court erred

by admitting previously testimony byundisclosed and aallowing
demonstration; (3)courtroom and that the trial bycourt erred

thedenying judgmentdefendant’s motion for notwithstanding the
verdict.

Honda arguesfirst that bycertain remarks made Martina so
proceedingstainted the as to adeprive Honda of fair trial and that
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for a new trial on thisfor a mistrial and motionits motiondenial of
We agree.error.was reversibleground

if ita for a mistrialmotiongrant party’sThe court shouldtrial
thatdetermines

not bejustice may. . thatcircumstance . indicatessome
mistrial,justifyto acontinues verdict. Toif the trialdone

merelymust more than inadmis-or conduct beremarks the
injusticesible; irreparable thatthey must constitute an

Because the trialby jurybe instructions.cannot cured
itprejudicialin position gauge impact,best tocourt is the

whether a mistrial orto determinebroad discretionhas
necessary.action isother remedial

(1994)508, 946,516,Martin, A.2d 951138 N.H. 643State v.
omitted); v. Citysee Walton(citations, and bracketsquotations, of

(1995),978,Manchester, 403, 408, 981-82N.H. 666 A.2d140
to,includes, jurynot limited curativeaction but isRemedial

Lemire,v.instructions, follow. Statejury presumedwhich the is to
425, (1988).552, 555, 426543130 N.H. A.2d

made Martina asbyseveral statementspointsThe todefendant
first, designThe directed at Honda’s vehiclefor reversal.grounds

Odyssey.of the Martina askedon the color schemeexpert, focused
of After HondaJapanese flag.if knew the color theexpertthe he

was about how theexplained that he curiousobjected, Martina
giveThe court decided tohappened designed.color to bemachine’s

questioned expertMartina then the aboutMartina “some latitude.”
“red,isthewhy Odysseyhad ever wonderedexpertwhether the

blue, flag.”thewThiteand the color of American
by Honda occurredhighlightedThe second of statementsseries

argument:plaintiff’s closingtheduring

makingcase about? It’s not about HondaWhat’s this
Butgood Walkmans. alsogreat Sony makingautomobiles or

Japanese primenot Pearl Harbor or the ministerit’s about
stupid.aresaying lazyAmericans and

xenophobia;is is not American it’sWhat this case about
greed.corporateabout

conference,and,objected at a bench movedagainCounsel for Honda
conference, heexplainedthe Martina thatfor a mistrial. At bench

corporationis a foreignthe fact that the defendantwas certain that
telljurors, tryingof and was to themhad the minds the heentered

forto the case. The court denied the motionthat that was irrelevant
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am,a but however,mistrial warned Martina: “I Martina,Mr.
cautioning you that there’s a limit to how argument go,far can and
I think you’re right at the wall pleaseon it. So back away from it and
focus on the in theissues case.” The court did not strike the remarks
or issue a curative jury.instruction to the

At trial,the conclusion of the the court instructed jury:the

I to betry impartial, justfair and youas are tdrequired
. .be. . You onlymust decide the case theon basis of the

lawevidence and the as I it togive you. You inkeepshould
that all parties,mind whether an individual or a corpora-

tion, are equal before the . . .law.

And again:

[Y]ou should decide this case without passion, without
prejudice, without sympathy.and It your highest dutyis as

ofofficers this court to conscientiously determine a fair and
just result in case.this

Walton,See 408,140 atN.H. 666 A.2d at 982. The court never
instructed the jury specifically regardwith Attorneyto Martina’s
above-quoted remarks.

theAlthough decision whether grantto the mistrial ormotion the
amotion for new discretion,trial falls within the trial court’s see

Martin, 516,138 951,N.H. at 643 atA.2d some circumstances“[i]n
,. . . counsel’s remarks somay prejudicialbe as to mandate

reversal,” Walton, 408, 982;140 N.H. at 666 A.2d at see Texas
Guerrero, (Tex.Ins. v.Employers’ 859,Ass’n 800 S.W.2d 863 Ct.

1990) instruction).App. (appeals to racial prejudice byincurable

We do not expect advocacy to be of passion.devoid But
jurors ultimatelymust judgmentbase their on the evidence
presented the Thus,and natural inferences therefrom.
there must be limits to pleas pureof andpassion there must
be restraints against appealsblatant to prejudice.bias and

Walton, 406,140 N.H. brackets,at 666 at 981 (quotation,A.2d and
omitted).ellipsis A ormistrial a new trial may be warranted “where
attemptscounsel to toappeal sympathies, passions,the preju-and
jurorsdices of ingrounded race or nationality, by to thereference

thereof,opposing party’s religious beliefs or lack byor reference to
a party’s social or 407,economic condition or status.” Id. at 666 A.2d

omitted).at 981 (quotation Such an inappeal was attempted this
case.

remarks,The when inviewed isolation and outside of the context
trial, mayof the brazen,” Guerrero,not seem to be “explicitso and
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of reversal. This864, remedythe severeas to warrantat800 S.W.2d
well asor as“may implied,be indirectwhichargument,sort of

toAnnotation, by RelatingCounselStatementexpress,”ordirect
99Prejudicial,in Civil Action asRace, Nationality, Religionor

(1965), an affront to the court.1249, is nonetheless1255A.L.R.2d
racial or ethnic(characterizingGuerrero, at 865800 S.W.2dSee

societyglue helpsthat bindthe social“an attack onto beappeals
Atreference was brief.closing“It is true that counsel’stogether”).

thethrough courtroomtime, passedhaselephantwhen anthe same
Ketterer, 869 F.2dWilley v.reminder.”need a forcefulone does not

1989).(1st Cir.648, 652

per seto racial biasappealsto declareinvites usHonda
aadoptionthe ofseriouslyconsideredAlthough we haveincurable.

timecases, it at thisin we believe bettersuchrule of reversalper se
the trial court.sound discretion ofto theto these mattersleave

Guerrero,withWalton, 408, at 982N.H. at 666 A.2d140Compare
unprofessionalextremelyalthoughappeals,at 866. Such800 S.W.2d

ofin of circumstanceslightconsidered themust bedeplorable,and
312, 317370 N.W.2dGupta,See Lincoln v.the case.particular

made,1985).(Mich. hasappealor ethnic beenWhen a racialApp.Ct.
case, judgetrialas this thein

basis, totalitythe of theexamine, case-by-casemust on a
comments, theirthecircumstances, including the nature of

to the real issues beforerelevancytheirfrequency, possible
and the courtpartiesin which thejury,the the manner

(e.g.comments, strengththe of the casethetreated
case), and the verdict itself.whether it is a close

(1st 1988)303, (quotationCir.Magendantz, 848 F.2d 309Forrestal v.
408,omitted); Walton, reachingA.2d 982. In140 N.H. at 666 atsee

inconclusion, it be unusual casekeep in mind that will anthis we
not result in aor ethnic bias shouldwhich the invocation of racial

Walton, 982;sanctions, 408, ator see 140 N.H. at 666 A.2dmistrial
(“A . . seek tolawyer shall not .N.H. R. Prof. Conduct 3.5

.”),law . .juror bymeans . andby prohibitedinfluence a . . . ...
authority tohave to refer these mattersattorneys judgesandthat

judicialor committee onon conduct thethe committee professional
8.3;R. N.H.See N.H. Prof. Conductappropriate.conduct when

Sup. 3(A)(2).38,2.1;R. Ct. R. CanonProf. Conduct Comm.
trial, the trial courtHonda’s motion for a newdenyingIn

poten-irrelevant andthat Martina’s remarks “raisedrecognized
issues,” jury“theconcluded thatbut nonethelesstially prejudicial

instructions, onlyits on theand based verdictfollowed the Court’s
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theevidence and law.” No juryimmediate curative instruction was
Walton,given. 408, 982;See 140 atN.H. 666 A.2d at Southcf.

(5th 1984)v. 1108,Co. Stinnes 733Hampton Corp., F.2d 1123-24 Cir.
(trial court’s immediate curative afterinstruction ethnic appeal

comments).“sufficient to smother the inflammatory effect” of
remarks, however,Plantiff’s counsel’s were only“not butimproper

reflect ofdisregard duty... his to the court and to adversarythe
contest,system which asupposes fair not under-handed blows.”

Co.,South Hampton 733 F.2d at 1124. Under the circumstances of
case, remarks,this we conclude that Martina’s they“calculated as

to encouragewere the jury to make a decision . biasbased . .on
evidence,rather than reason and the presented prejudicialwere so

Walton, 408,as to arequire new trial.” 140 N.H. at 666 A.2d at 982
omitted);(quotation see Border Brook Terrace Condo. Assoc. v.

Gladstone, 11, 18, (1993).1248,137 N.H. 622 A.2d 1253
arguesHonda that several other byremarks made Martina during

also,the trial would independently, mandate a new Specifically,trial.
it asserts that Martina falsely implied that Odysseythe had caused
deaths; wronglythat he implied that the defendant deprived the

evidence;ofjury valid that falsely implied plaintiffhe that the had
psychologicalsustained and beinjury onlywould able to walk with

great difficulty; thatand he hisimproperly expressed personal
opinion. objections,The trial court sustained in-immediately

jury,structed the or cautioned Martina in juryfront of the at the
time each of these Lemire,statements was made. See 130 N.H. at
555, 543 at (jury presumedA.2d 426-27 judge’sto follow trial
instructions). Because we assume that for the plaintiff,counsel
knowing that this conduct inappropriate,is is to theunlikely make

remand,same onmistakes we decline to argu-address Honda’s
ments.

arguesHonda next that the trial court erred in permitting the
plaintiff’s expert testifyto regarding testing with a model vehicle.
The defendant asserts that the ofadmission previously undisclosed
testimony and the unfairlycourtroom demonstration surprised the

Super.defendant substantiallyand itsprejudiced defense. See Ct.
62; Co.,R. 535,Welch v. Gonic Realty 532,Trust 128 N.H. 517 A.2d

(1986).808, 809 Beeaüse the model and accompanying testimony will
longerno insurprise trial,be a eventthe of another declinewe to

address this issue.
Next, arguesthe defendant that judgethe trial in denyingerred

its motion judgmentfor notwithstanding the verdict thebecause
plaintiff to presentfailed sufficient evidence the designon issues of

causation,defect and and inadequate warning and Wecausation.
disagree.
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notwithstandingjudgmentforof a motionof reviewThe standard
well established:isthe verdict

notwithstanding thejudgmenttois entitledpartyA
maythat beinferencethe reasonableonly when soleverdict

lightin theevidence, must viewedwhich befrom thedrawn
is overwhelm-party, sononmovingthetomost favorable

contraryno verdictmoving party thatof thein favoringly
or inquireevidenceweighcourt cannot thestand. Thecould

witnesses, if the evidenceandof thecredibilityinto the
reasonableor if severalconflicting,isat trialadduced

drawn, motion be denied.the shouldmay beinferences

(1992)600,159, 604153, 614 A.2dWatts, 136 N.H.Broderick v.
omitted).(citations, bracketsandquotation,

of athat the absencecase, sought provetoplaintifftheIn this
designto a defectOdyssey amountedon therear-wheel differential

alsoplaintiffthe Thea cause of accident.and the defect wasthat
Odyssey’stheto warnadequatelyto Honda failedprove thatsought

the onof vehicleoperatingof the characteristicsgeneraldriver
Odysseythefailure to warn madeand that thepacked snow

dangerous.unreasonably

based on defectiveliabilitya claimproductsTo maintain
(1) designthe of theprove:must thatdesign, plaintiffa

unreasonably danger-a defective conditionproduct created
(2) theuser; the condition existed whento the thatous

sellingof suchby a seller in the businesswas soldproduct
(3) reasonablyof the wasproductthat the useproducts;

(4)manufacturer; and that the conditionbyforeseeable the
injury property.to the user or the user’scaused

73, 77, 148,AB, A.2d 150N.H. 637Chellman v. Saab-Scania 138
(1993).

unreasonably danger-isproductAn of aanalysis whether
aincludingfactorsmany possiblerequires evaluatingous

danger,the risk ofutility againstsocial balancedproduct’s
danger,risk andreducingof the ofpracticalitythe cost and

of hiddenefficacy warningand of apresencethe or absence
warningaof a makesdanger. design product... If the

arisk of harm fromto an unreasonablenecessary avoid
use, or an ineffectivewarningthe lack offoreseeable

be defective and unreason-productthe towarning causes
ably dangerous.
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77-78, 150; Sears,atId. 637 A.2d Co.,at see Thibault v. Roebuck &
(1978).802,118 N.H. 395 A.2d 843

The plaintiff’s design defect and failure to warn areclaims
claim,separate. designUnder the defect the issue is whether the

Odyssey was defective thatin it had a fixed rear axle and whether
that the product unreasonablydefect made dangerous. The inissue

claim, contrast,the failure to warn in dangeris whether the
inherent in the orOdyssey was could been made byhave reasonable
the adequateissuance of warnings.

“[Liability attach if themay manufacturer notdid take available
and stepsreasonable to lessen or eliminate the ofdanger even a
significantly product.” Thibault,useful and desirable 118 atN.H.
807, Moreover,395 A.2d at 846. “when an dangerunreasonable could
have been eliminated without excessive cost or of productloss
efficiency, liability may thoughattach even dangerthe was obvious

808,or there was adequate warning.” Id. at 395 A.2d at 847. In the
end,

court will rarely say[a] be able to a ofas matter law that a
product has no social orutility, that the orpurpose manner
of its use the injurythat caused was not foreseeable. The
jury must decide whether potentialitythe harm is openfor

Reasonableness,and obvious. foreseeability, utility, and
questionssimilar factors are of fact for jury determination.

(citations omitted).809,atId. 395 A.2d at 847-48
“The existence concurrentof causes will not in and itselfof vitiate

a finding that one cause was a proximate injury.”cause of the Reid
Spadone Co.,v. 457, 463-64,Mach. 119 1094,N.H. 404 A.2d 1098

(1979), part by City Portsmouth,overruled in v.Daigle N.H.129of
561, (1987);534 Chellman, 79-80,A.2d 689 see 138 N.H. at 637 A.2d
at 152. The plaintiff need not show that either ordesign defect
failure to warn the proximatewas sole cause of the accident. See
Reid, 463-64,119 N.H. at 404 A.2d at 1098.

Here, plaintiff’sthe expertautomobile testified as to the handling
behavior of vehicles lacking rear-wheel differentials. The rear

—wheels essentiallyof such vehicles are togetherlocked atforced
all times to atrotate the same rate. model,With the aid of a the
expert demonstrated that vehicles which combine conventional
steering with fixed rear axles behave thandifferently vehicles which
combine steeringconventional with rear havingaxles differentials.
The expert testified thethat class of lackingvehicles rear-wheel
differentials, one,of Odysseywhich the is have steeringuncertain
responses depending on whether the front wheels or the reargrip

inwheels a Thegrip expertturn. testified inthat evasive maneu-
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a risk“there’s tremendoussomething,vers, to avoidturningwhen
sidewaysaway you’ll spinandbreaksimplywillthe back endthat

Furthermore, that theopinionexpert’sit was thesomething.”into
that thea defect andOdyssey designin wasthelack a differentialof

the testifiedFinally, expertOdyssey dangerous.themadedefect
of the effect ofHonda could be unawarenot howthat he could see

of collisiontypethisforeseeable thatthat it wasthe fixed axle and
occur.would

trial, plaintiff’sat theinto the recordreaddepositionIn a
because itOdyssey was defectivethat thewarnings expert stated

thewarnings regarding specialandnot come with instructionsdid
lake,on frozenOdyssey adriving thehazards involved with

hand-Odyssey employsthelightin of the fact thatespecially
that come with thewarningsthat the didHe statedoperated brakes.

Ininadequate.of the vehicle wereoperationsaferegardingOdyssey
with hand-associatedhis he indicated that difficultiesreport,

subsequent skidslockup“have brake andcontrols causedactuated
he that evenin statedplace Finally,as this accident.”such took

brakes, skid could have beendid lock the theassuming the driver
the surface.over-steering of traction onby or losscaused

turnedOdyssey’sthat he the brakes andappliedBeaulieu testified
the moment of He alsoimmediately impact.toright priorhard

thirty-fiveto milesprobably traveling thirtyhetestified that was
— which, according to the defendant’sspeed at or aboveper hour a

capabil-the limit of “its frictionalexpert, Odysseyown the reaches
ities.”

(1) contained ajury Odysseyfound that theexplicitlyThe
dangerous and whichunreasonablydefect which rendered itdesign

(2)accident, unrea­Odysseythat the waswas a cause of the and
failure ade­and because of Honda’ssonably dangerous defective
was causeto and that this failure to warn aquately warn the driver
favorable toViewing lightevidence in the mostof the accident. the

thatthe sole reasonable inferencesaythe we cannot thatplaintiff,
in ofoverwhelminglyis favorhave been therefrom socould drawn

Broderick, at136 N.H.contraryHonda that no verdict could stand.
judgefind that the trial159, Accordingly,A.2d at 604. we614

notwithstand­judgmentmotion fortheproperly denied defendant’s
ing the verdict.

eitherremaining argumentsto defendant’sdecline address theWe
trial,at ortimely objectionsraisethe failed tobecause defendant

appeal.in notice of Seeto include the issues itsbecause it failed
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Sup. 16(3)(b); Ford,Ct. 311, 313,R. LeFavor v. N.H.135. 604 A.2d
(1992).570, 572

Reversed and remanded.

BRODERICK, J., sit; BATCHELDER, J., retired,did not sat by
special assignment 490:3; HORTON, J.,under RSA with whom
THAYER, J., joined, dissented; BATCHELDER, J., spe-concurred

J.,cially; JOHNSON, concurred.

J.,Batchelder, concurring specially: Because I aadoptwould
reversal,per se rule of onlyI concur in the result reached in Chief

Justice opinion.Brock’s

Horton, J., dissenting: The plurality correctly asserts that the
plaintiff’s arguments regarding the color of the OdysseyHonda and
the ignore Japanese transgressionsneed to in favor of attention to
corporate greed “extremelywere unprofessional deplorable,”and

pluralitybut the correctlyalso states that argumentsthese “must
lightbe considered in of the circumstances of particularthe case.”

plurality correctlyThe further notes that “the decision whether to
grant the ormistrial motion the motion for a new trial falls within

“[bjecausethe trial court’s discretion.” The actual rule is the trial
court is in positionthe best to itgauge prejudicial impact, has broad
discretion to determine whether a mistrial or other remedial action

Martin, 508, 516,is v.necessary.” 946,State 138 N.H. 643 A.2d 951
(1994). I would hold that the trial court’s actions relative theseto
arguments were within its discretion.broad

Neither comment directlywas related to an inissue the case.
for,Although completely were, best,uncalled the arguments at a

(rather racial)attempt engenderweak to nationalistic than preju-
dice, suggestingthe former itthat be unfair amight Japanesefor
manufacturer to use the colors the flag,of American and the latter

(albeitpointing out in the ofcontext thatsuggesting jurythe should
fact)not Japaneseconsider this that the had bombed Pearl Harbor

and criticized American workers. These comments are so unrelated
to the ofbasis the case and so inlame their obvious intent to move

jurythe act prejudiceto on that the trial court faircould make a
any prejudiceassessment that bewould cured itsby general

In the court,instructions. words of the trial plaintiffthe “raised
irrelevant and potentially prejudicial . . .issues. The Court must
evaluate inthe statements the context of the entire trial and
determine theywhether . . . therendered trial unfair.” The trial
court specifically juryfound that the thefollowed court’s instruc-
tions and based its verdict on the evidence and the Alaw. review of
the is,record demonstrates that the verdict in all other respects,
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is no indication thatlaw. Thereand thethe evidencewithconsistent
prejudice.on nationalbasedwasthe verdict

result, I have reviewedthisTo reachaffirm the verdict.I would
inaddressed theon and notappealpreservedissuesremainingthe

conclusion that theme thereview leads toThisopinion.plurality
without merit.of error areclaimsdefendant’s

dissent.I respectfully

THAYER, J., in the dissent.joins
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