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judicialHillsborough-sonthern district
95-601No.

Jean M. Townsend

v.

Legere ApartmentsEmile J. Beechbrookd/b/a

28,January 1997

Nixon, Raiche, Branch, (LeslieRA.,Manning & of C.Manchester
brief,andNixon David L. Nixon on orally),the and Ms. Nixon for

plaintiff.the
Zalinsky,Scotch & of (BarryManchester M. Scotch and E.Henry

brief,Forcier on the and Mr. orally),Scotch for the defendant.

Horton, Following Superior (Arnold, J.),J. a trial in Court the
jury forty percentattributed of plaintiff,the fault to M.the Jean
Townsend, slip-and-fallfor her accident at an apartment complex

defendant,operated by the Emile J. Legere Beechbrookd/b/a
Apartments. On theappeal, plaintiff argues superiorthat the court

instructingerred in jury comparativethe on negligence because
there was insufficient evidence to warrant the instruction. We agree
and therefore set aside the portion of the special findingverdict
comparative negligence.

14,1993,FebruaryOn the aplaintiff, sixty-eight-year-old resident
of apartmentthe defendant’s complex, slipped fell on aand sidewalk
at complex duringthe a walkmorning dog.with her As a ofresult

accident,the the suffered aplaintiff fractured ankle and subse-
quently required hospitalization. later,Roughly yearone the plain-

action,tiff negligencecommenced this thealleging that defendant
failed to the in amaintain sidewalk safe and guardcondition to
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ice. In a pretrialsnow anddangersthe associated withagainst
Super.statement, 62, that theR. the defendant assertedsee Ct.

inability dog andfrom to control herplaintiff’sresulted theaccident
due care.her failure to exercisefrom

trial, theoryofsupportevidence in herplaintiff presentedAt the
thefrom an witness thatnegligence, testimony expertincludingof

maintenance, ofand treatment the sidewalkinspection,defendant’s
ice. Infor with snow andacceptable dealingbelow the standardsfell

trial,fault thecomparativethe of atprove allegationsan effort to
(1) testimonythe thatfollowing: plaintiff’sondefendant relied the

thethe sidewalk ondusting of snow covered and obscuredlighta
(2)accident; plaintiff,the of themorning of her cross-examination

thatpounds110 andweighed approximatelythat shewhich revealed
the of thepounds dayondog weighed roughly seventy-fiveher

(3)accident; the thattestimony employeefrom defendant’s on-site
occasions, thepulledon had and atplaintiff’s dog, tuggedthe other

(4)and from theplaintiff;with the a statementduringleash walks
on sidewalkswitness that accidentsplaintiff’s expert slip-and-fall

pedestrian,the rather thanresult factors attributable tocan from
the sidewalk.

juryobjection,the the trial court instructed theplaintiff’sOver
addition,In the trial courtcomparative negligence.on the issue of

form,jury special requiredto a verdict whichcompletedirected the
(1) legallythesequentially:to determine whether defendant wasit

(2) at faultdegree; plaintiff legallyat fault to whether the wasany
(3) party;the fault to eachany degree; percentageto of attributable

(4) toplaintiff’s damages regardthe full amount of the withoutand
verdict, juryfault. thecomparative In itsany findings concerning

fault,forty at that thepercentthat the wasplaintiffdetermined
fault, that thesixty percent plaintiff’sat anddefendant was

$75,000. appealto followed.damages amounted This
atThe sole on is whether the evidence adduced trialappealissue

jury comparative negli-supportwas sufficient to a instruction on
statute, prooffault burden ofcomparativeUnder ourgence. “[t]he

or of to a shallpartyas to the existence amount fault attributable
allegation.” (Supp.such RSA 507:7-dupon party makingrest the

1996). must be“the and all inferencesAlthough evidence reasonable
determiningto in thefavorablyconsidered most the defendant”

instruction, Mont-comparativea Brown v.propriety negligenceof
(1969)380, 840,Co., 377, 254N.H. A.2d 842gomery Ward 109

(decided tangible ofcontributory negligence), some evidenceunder
comparative fault must be introduced theplaintiff’sthe before

Clinic,the See v.jury.can be submitted to Brann Exeterquestion



595

155, 158-59, 334, (1985); Lisbon,N.H. 498127 A.2d 336-37 Roberts v.
(1930) (decided266, 508,270,N.H. 149 A. contributory84 510 under

“if innegligence). Accordingly, [persons]reasonable on the evidence
onlycase reach bythe could a conclusion on a issueparticular

chance,conjecture, unsatisfactoryor doubtful speculationand it is
duty of the court tothe trial withdraw the issue from the consider-

March, 64, 66, 717,ation of the Ackerman v.jury.” 116 N.H. 352 A.2d
(1976); Brann, 159,719 see 127 N.H. at byat 498 A.2d 337. Guided

weprinciples, analyze urgedthese whether the facts theby
the plaintiff’s comparative negli-defendant constitute evidence of

gence.

thePointing plaintiff’sto a oftestimony light dustingthat
sidewalk,snow obscured the the arguesdefendant that the plaintiff

a dutyhad to use reasonable care while instepping areas of the
notsidewalk that were visible as result ofa the snow. The defendant

further contends that the inferjury plaintiffcould that the not“was
walking as as she havecarefully should been theunder circumstanc­

Althoughes.” we thatagree plaintiff dutythe had a to exercise due
care, the infatal flaw the argumentdefendant’s is the ofabsence
evidence that theindicating plaintiff dutybreached that forby,
example, walking“not as carefully as she haveshould been under

Dunn, 669,the See Wright 672,circumstances.” v. 134 N.H. 596 A.2d
(1991)729, 731 (negligence requires proof dutyof both and breach

duty).of that point, rejectOn this we the defendant’s suggestion
jury’sthat the prerogative to plaintiff’s testimonydisbelieve the

regarding her ofexercise carereasonable could theprovide defen­
dant with of plaintiff’sevidence the failure to exercise such care.
“Disbelief in testimony concerning particular facts does not convert

testimonythat proofinto affirmative of contrary facts.” Bissonnette
Cormier, 197, (1956)v. 199, 257,100 N.H. 122 A.2d 258 (quotation

omitted).
The defendant arguesalso that concerningevidence the size and

ofbehavior the plaintiff’s dog was sufficient to warrant jurythe
instruction on comparative fault. Without some linkingevidence the

of the dog accident, however,size to plaintiff’sthe we find nothing
in the mere weight differential to permit the instruction. The
defendant further contends testimonythat from its on-site em-
ployee regarding dog’sthe onbehavior other occasions supplied an
adequate connecting dogbasis for to the plaintiff’sthe Weaccident.
disagree. During concerninga bench conference plaintiff’sthe
objection to that testimony, attorneythe defendant’s specifically

anydisclaimed representation dog’sthat the unruliness was “con-
examination,orstant invariable.” On direct employee,the acknowl-
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accident, merelyplaintiff’sthethat he did not observeedging
“from to time.”to control timedogthat the was difficulttestified

he theseonlythat noticed controlexplainedThe furtheremployee
or other animals. Ondog peoplewhen the encounteredproblems

cross-examination, only of orthe that he knew twoemployee stated
thedog and conceded thatunrulythree in which the wasoccasions

herto fall or otherwise lose balance.dog plaintiffcaused thenever
defendant,totestimony favorablythis most theconsideringEven

thesupport juryto instructionwe hold that it was insufficient
jury ... to“reasonably properlyand lead thebecause it could not

Brann,sustained.”allegation negligencethat the of [was]conclude
omitted); v.158, Lapierre(quotation127 at 498 A.2d at 336N.H. cf.

(1989) (evidence609, 640,611, 641-42 ofSawyer, 131 N.H. 557 A.2d
unsportsmanlikeof defendant’stwo or three instancesprevious

allegation unsportsman-of that defendant’sprobativemanner not
plaintiff’s injury).like behavior caused

plaintiff’s expertclaims that theFinally, the defendant
the We find thisplaintiff’s negligence.evidence ofsuppliedwitness

inunconvincing expert merely acknowledged,theargument because
fallsconcerningto causes of sidewalkresponse questions potential

a attributablein an could result from failuregeneral, that accident
This ab­regardingto unremarkable “concession”pedestrian.the

rulingthe for aprovide againstcould not basispossibilitiesstract
v.comparative Gagnon,issue fault. See Manorplaintiffthe on the of

(1943) (decided435, 437-38, 688,A.2d 691 under92 N.H. 32
contributory negligence).

theurged byAfter the facts defendant bothconsidering
in holdingto lawindividually collectively, we adhére ¡well-settledand

have been instructed on the issue ofjurythat the should not
“If the the defen­comparative negligent,wasnegligence: plaintiff

evidence, mereit. In the absence of theprovedant was bound to
case;every the haveplaintiff maywhich exists in thatpossibility,

a rulingbe the basis ofnegligence,been of cannot madeguilty
375,Becker, 519, 520-21,91 N.H. 23 A.2dagainst Demers v.[her].”

(1941) (decided contributory negligence).376 under
jury’sthat thethe verdict form indicates deter-specialBecause

damages of theconcerning plaintiff’s independentmination the was
fault, the plaintiffwe conclude thatregarding comparativefindings

$75,000.in the amount of We remanddamagesis entitled to recover
entry appropriate judgment.for of ansuperiorto the court

in part;Verdict set aside remanded.

All concurred.


