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the of insound discretion the trial court the first instance. See RSA
498:21.

Vacated and remanded.

All concurred.
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J.)(1996). {Barry, bythe Court erredSuperiorHe contends that
Weas constituted. affirm.jury panel improperlyto strike hisfailing

from the regularand distinctspecial jury panel, separateA
The defendantfor the defendant’s trial.monthly panel, was called

of thatspecial jury pool, arguingthemoved to strike all members
aproduce panelto the constituted substantialusedproceduresthe
statute, RSAjuryof the selectionprovisionsdeviation from the

potential jurorshe thatasserted somechapter Specifically,500-A.
authority toby persons withoutwere excused from attendance

jurors withoutjurors, were excusedprospectiveexcuse that other
ofmaking anyand recordfollowing statutory guidelines withoutthe

excusal, the failed follow the requiredand that court tothe bases for
jury didmany receiving questionnairesafter of thoseprocedures

evidentiary hearing, the court denied thethem. After annot return
the court found severalAlthough superiormotion.defendant’s

it deter-irregularities empaneling procedure,in theprocedural
noncompliancedid not result in substantialmined these deviations

rulingcourt’s onappealsThe defendant the trialwith the statute.
strike the panel.the motion to

reference toAlthough passingthe makesdefendant constitutional
juryclaims, argue departuresthat from thehe does not now

rightsa ofdeprivationresulted in his underrequirementsselection
Instead, he that threeallegesour Constitutions.State and Federal

inresultedjury togetherviolations of the selection statuteseparate
statutorilythe mandateddeparturea and material fromsubstantial

forremedyhisThe defendant contendsempaneling procedure.
a new trial.violation of the statute is

fact unlessfindings questionswill trial on ofupholdWe a court’s
v.toby clearlythe record or found be erroneous. Stateunsupported

(1996).65, 157, ofRoach, 64, “The application141 N.H. 677 A.2d 159
however,facts, ofto is alegal questioncorrect standard thosethe

66, atlaw, de Id. at 677 A.2d 159. The Statewhich we review novo”
frommaythat there have been deviationargumentconceded in oral

for medicalregard jurorswith to excusedjurythe selection statute
reportingto in theirpursuant changeareasons and those excused

is unclear toarguesThe that the statute asdate. State nevertheless
didnoncompliancethatmay jurors,excuse such and substantialwho

because, if procedureseven propernot result from these excusáis
afollowed, byhave been grantedthe excusáis wouldhad been

involving statutoryconfusion thedispel anycourtsuperior judge. To
in turn todirectives, allegedeach of the deviationswe will examine

jurythethey violations of selectiondetermine whether constituted
will considerRSA 500-A. We thenprocedures chapterinprescribed
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statutory whole,whether deviations from the procedure, taken as a
noncomplianceresulted in substantial with the statute.

arguesThe defendant first that byexcusáis made the clerk’s office
judicial theapprovalwithout violated statute. The trial court found

that the excused seven potential jurorsclerk’s office for medical
they presented physician’sreasons after Thenotes. trial court ruled

that because the seven individuals byexcused subordinate officers
for likely justice,medical reasons have bywould been excused a

compliancethere was substantial with the statute.

The forprocedure jury selection in State courts is set forth
Thomson,in RSA chapter 205, 208,500-A. See State v. 109 N.H. 247

(1968)179, denied,A.2d (applying prior law),181 cert. 394 U.S. 903
(1969). construing statute,“When the ameaning of we first examine

statute,the inlanguage found the and possible,where we ascribe
plain ordinarythe meaningand to the v.words used.” State

(1996)Bernard, 230, 233,141 609,N.H. 680 A.2d (quotation610
omitted). providesRSA 500-A:11 that

person disqualified[a] who is not for service bejury may
juryexcused from service theby uponcourt aonly showing

of undue hardship, inconvenience,extreme public necessity
or anyfor other cause that the appropriate.court deems

person mayThe be excused for the time necessarydeemed
by the report service,court and shall again juryfor as
directed theby court.

(1983) added).RSA 500-A:11 (emphasis chapterRSA 500-A sepa­
1996).rately defines “clerk” and “court.” (Supp.RSA 500-A:1 In

other provisions of chapter,the “the court” connotes a of thejudge
(district)superior juryor regional trial court rather than an officer

1996).(1983of the 500-A:12,court. See RSA :13 Supp.& RSA
(1983)500-A-.7 refers to “Questioning Court,”by the Clerk or which

would repetitivebe if “court” included the clerk deputies.and his It
is apparent languagefrom the of the statute that legislaturethe

requestsintended for excusáis due to medical bereasons evaluated
granted by justiceand a of superiorthe regional juryor trial court

rather bythan the clerk or jurysubordinate Seeofficers. RSA
500-A:9, :11. We conclude that jurorsexcusal of seven for medical

judicialwithout obtaining approvalreasons a ofwas violation RSA
500-A:ll.

The argues summoned,defendant next that jurorsof the the jury
clerk’s excusal of on telephoneindividuals based requests and notes
written their jury questionnaireson chapterviolated 500-A. The
trial court found evidence that seventeen mayof these excusáis have
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evidentiarythe clerk. At theby juryimproperly grantedbeen
inchangethat to a trial datesclerk testified duehearing, jurythe

to prospectiveclerk of rescheduleby the courtshe was directed
The juryanposeddate inconvenience.jui-ors reportingif the new

for thein her Reasonsjurors discretion.clerk then excused
documented, foundbut the trial courtwere notexcusáistelephone

aposed by changeon the inconveniencethey primarilywere based
the ofsuperior court noted that absencein date. Thereportingthe

find that theseagainbut once did notproblematic,a record was
require-thedeparture fromconstituted a substantialdismissals

chapterof 500-A.ments

the foranyof record of basesthat the absenceagreeWe
contexts,juryIn selectionjurors troubling. otherexcusing these is

to reviewpermit appellatefor a recordwe have the needstressed
Brodowski,v. 135impartial jury.a fair and See Stateensureand

649,925, (1991); Castle, N.H.197,201, State v. 128A.2d 927N.H. 600
(1986). case,In848, the instant there was652, A.2d 850517

clerk ofjurors excused based on thetestimony that these were
directive, reportingcourt found their datesand the trialcourt’s

and “extremehardship”for inconvenience. “Unduewere amended
service. RSAjuryreasons for excusal fromare validinconvenience”

however,noted, excusáis must bepreviouslyAs such500-A:ll.
court, Accordingclerk. Id. to theby jurynot aby the andgranted

statute, prospectivewhich athe time forthe court shall determine
reportingan date.juror may appropriatebe excused and alternate

jurors byof potentialthat theseId. We therefore conclude dismissal
judicial also violated RSA 500-­approvalwithoutjurythe officer

A:ll.
that, a ofFinally, argues larger groupafterthe defendant

jury questionnaires,to to thejurors respondfailedprospective
missingno to contact theby makingoffice erred effortclerk’s

500-A:7, I, which mandatesjurors. uponThe defendant relies RSA
jurors who do not returnprospectivethe clerk must directthat

at court toappearinstructed to thequalification forms ascompleted
500-A:7, clerk’sI. The trial court found thefill the form. RSAout

who not return theirfifty-nine jurorsto follow on didupoffice failed
developed pursuethat to theseproceduresandjury questionnaires

explicitisAlthoughnot followed. there nopotential jurors were
foundopinion implicitlyin its on this the trial courtfinding point,

violated, but that the violation was not athe statute wasthat
statutoryfrom the mandate.departuresubstantial

jurorsprospectivethe clerk to directrequiresThe statute
at the court toquestionnaires appeartheir towho have not returned
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500-A:7,complete the forms. RSA I. penalty provisionsThe of RSA
potential jurors500-A:20 for neglect jurywho to return question-

(1983500-A:7, I, 500-A:20,as required bynaires RSA Isee RSA &
1996), theSupp. support interpretation that statutory languagethe

merelyis and notmandatory directive. Because the notclerk did
institute toproceedings pursue prospective jurors who tofailed
return their jury questionnaires, we with theagree trial thatcourt
chapter 500-A was violated.

record,On ofreview the we that eighty-threedetermine of 402
jurorsprospective priorwere dismissed to their reporting date or

not pursuedwere in violation of jurythe statute.selection We now
examine whether these deviations constituted substantial non-
compliance with RSA 500-A.chapter

legislativeThe policy underlying the statute is “allthat
persons selected for jury service should be selected at random from
a fair cross ofsection the population of the area served theby

1981,court.” Laws 527:1 (legislative findings and declaration of
policy). accomplishTo this purpose compliancesubstantial with the
essential provisions Thomson,of RSA chapter required.500-A is

210,109 N.H. at 247 atA.2d 182. The makingburden of a prima
case id.;for substantial onnoncompliance is the defendant. Seefacie

175(a) (1947).§47 Am. (1995); §Jur. 2d Jury 156 50 C.J.S. Juries
In most cases the defendant irregularitiesmust show the “consti­
tuted such material departures from the statutory provisions as to
prejudice Thomson, 210,his 109 N.H. at 247 A.2d 182atrights.”

added).(emphasis
Statutory generallynoncompliance rises to a substantial level and

prejudice theto defendant occurs when the thepurposes of statute
— random jurorsof fromselection a fair cross section of the

—community court,are contravened. See id. The insuperior
denying motion,the defendant’s specifically found jury poolthe
from which the paneldefendant’s was chosen represented faira
cross of community.section the The defendant challengedoes not

findingthis nor allege any ofviolation the requirement.randomness
Finally, unlike its sanctions for potential jurors,recalcitrant RSA
chapter 500-A sets forth no forremedy defendants jury poolswhose

byare statutoryaffected violations. When a providestatute does not
a remedy for a violation of its provisions, and there has been no

violation,constitutional the courts should fashion a remedy if the
defendant can prejudice.show See Reynolds, 291,State v. 131 N.H.
295, (1988).298,556 A.2d 300 Because the defendant has demon-

prejudice,strated no no relief is inappropriate this case.
Dushame,The defendant that inargues 309,State v. 136 N.H.

314-15, 469, (1992),616 A.2d 472 grantedthis court a new trial based
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showing13 a ofrequiring500-A: withouton a violation of RSA
Dushame, althoughheld that inIn weto the defendant.prejudice

a based on“relief is not afforded criminal defendantother contexts
315,showing id. at 616prejudice,”a violation absent a ofstatutory

an472, court’s to substitute alternateat “the trial decisionA.2d
a statutoryclearjuror disqualified forepersonfor the constituted

472,314, upon theviolation,” “touche[d]A.2d at whichid. at 616
315,id. 616 A.2djury,”the of the atprocessof deliberativeintegrity
constitutional472, “in violation of our Stateat and was direct

Dushame, initial selection and fairmandate,” id. In the random
bynot thethe statute were affectedrequirements ofcross-section

trialbut we a newjuror, grantedof an alternatesubstitution
the defendant his constitu­the violation deniedstatutorybecause

Id.;a jury persons.of of twelvetional to a unanimous verdictright
case,I, in the presentart. 15. The violationspt.N.H. Const.

however, statutepurposes of theunderlyingneither theoffended
impartial juryor an underrights processnor the to duedefendant’s

15; 1981,I, art.pt.See N.H. Const. Lawsour State Constitution.
purelyshowing prejudice,of the defendant’s527:1. Without a

argument must fail.statutory

today we reiterate thatcomingIn to our decision
executing the statute]with task ofcharged [thethe officials

theassuringin andheavy maintainingbear a responsibility
They havejury system.of the aloneand substanceintegrity

500-A],RSAopportunity, [chapterthe the underduty and
jurors consist of a selectionpanelto the of willensure that

random, personsrepresentativefrom sources ofmade at
of the involvedreflecting populationnormal cross-sectiona

law)208-09,Thomson, (applying prior247 A.2d at 181109 N.H. at
(citations omitted). to the legislativelystrict adherenceWithout

of the statutepurposesthejury procedures,selectionprescribed
and Federal Constitutionsunder our Staterightsand a defendant’s

case, despite deviations from thepresentbe In thecould violated.
nonethelessthe defendantselectionprescribed jury procedures,

jurors from aprospectiveofrandomly poolafforded a selectedwas
the violations of RSAcommunity.of the Becausefair cross-section

thein substantial withnoncompliancenot resultchapter 500-A did
statute, id. atis not warranted. Seea new trial for the defendant
210, 247 A.2d 182.at

Affirmed.

All concurred.


