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Public Utilities Commission
No. 95-420

Appeal of Paul E. Zimmerman

(New Commission)Hampshire Public Utilities
31,January 1997

Hall, Morse, Anderson, P.C.,Miller Spinella,& of Concord
{Frank P. Spinella, Jr. on the brief and orally), for Paul E.
Zimmerman.

Howard,R.Jeffrey attorney general, Amy Ignatius,and L.
general counsel of the Public Utilities Commission {Wynn E.
Arnold, assistant attorney general, brief,and Ms. Ignatius on the
and Mr. orally), State,Arnold for the as amicus curiae.

Devine, Branch, P.A.,Millimet & of Manchester {Frederick J.
Coolbroth R. brief,and Anu Mullikin on the and Mr Coolbroth
orally), Telephone, Inc.,for Granite State as amicus curiae.

Broderick, J. Paul E. appealsZimmerman an order of the New
(PUG commission)Hampshire Public Utilities Commission or de-

claring that because Zimmerman offers his tenants telecommunica-
services,tions publiche is aoperating utility within meaningthe of

(1995) is, therefore,RSA 362:2 and juris-within the commission’s
diction. We reverse.
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I

buildings inseveral commercialmanagesZimmerman owns and
Approx-clustered near one another.buildings areWolfeboro. These

in fourspaceoccupyand retail tenantsimately fifty-six commercial
addition, tospaceZimmerman leases “tran-Inbuildings.of these

days;for few or theseoffices a hourstenants” who need smallsient
vacationing inprofessionalsortypically peoplebusinesstenants are

telephonetenantsZimmerman offers all hisRegion.the Lakes
pur-haveservices, tenantstwenty-two long-termatwhich least
why“to cause1994, Zimmerman showthe PUC orderedchased. In

prosecutioncivil or criminalsubjecthe not be to sanctionsshould
Commis-utility withoutpublica telecommunicationsoperatingfor

the matterhearingsheld onThe commissionsion authorization.”
following facts.reported theand

(STS).as tenant servicesknown sharedZimmerman offers what is
STS, digitala MiteloperatesZimmerman owns andTo provide

(PBX).switch, Heexchangeof branchtype privateSX200 a
privately ownedtelephone throughhis traffictenants’aggregates

to the PBX. The telecommunicationsspacelines from each leased
owned andswitched networkpublicthen routed to thetraffic is

Company, Inc.Telephone Telegraphandoperated by EnglandNew
the traffic routedpurposes,For all ofNYNEX. NYNEX’sd/b/a

is to Zimmerman. Conse-PBX attributedthrough Zimmerman’s
uponare based thecharges Zimmermanquently, the rates NYNEX

telephoneZimmerman’s service custom-volume of all ofaggregate
of NYNEX’s dis-ers, advantageto takeallowing Zimmerman

toll users. Zimmerman’shighto volumeprovidedcounted rates
basic ex-him to resellnetwork also allowstelecommunications

change- service.
service,are localZimmerman offersthe network servicesAmong

service, mail,voice calllong distanceand interstateintrastate
boards, rerouting, conferencing.call callbulletin andaccounting,

also call onecomplexes mayofficeTenants within Zimmerman’s
switched network.publicNYNEX’saccessinganother without

including telephones andpremises equipment,mayTenants lease
machines, tenants linechargesZimmerman. He fixedfromfacsimile

rental fees for thetelephone equipmentfor service andfees basic
inThese fees are includedgenerallypremises equipment.customer

the tenant’s real estate lease.
PBX,of his Zimmerman hasoperationIn with theconnection

(DID) telephone numbersa number of direct inward dialreserved
tenantstelephone numbers to hisassignswith NYNEX. He these

These numbersfor their businesses.who desire individual numbers
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their DIDtaketenants cannotZimmerman’sportable:notare
Zimmerman’s officetheythem should leavewithnumberstelephone

exchange.Wolfebororelocate within theandspace
andpublic utility,aZimmerman isruled thatThe commission

(1) average rateto theto his tenants:Zimmerman discloseordered
(2) computedbe on abillingthat wouldcharges;heminuteper

even if a call is notring,the firstbeginning withbasisper-minute
(3) numbers would betelephonein futureanswered; and that the

Though therecallingthe area.if relocated withintenantsportable
anZimmerman’s tenants haddispute about whethersomewas

provider,services thetelephonean alternativeto selectopportunity
existingto inform andordered Zimmermannonethelesscommission

provider.choose an alternativetheythat couldtenantsprospective
it, commission concluded thatof before thethe the recordOn basis

beregulation inappro-of return wouldand that rateSTS had value
toseparate explorea docketopenedThe commission alsopriate.

so,and, if appropriatein interest thepublicSTS is thefully whether
The fineregulated. commission did notwhich it should bedegree to

did, however,operations;him to itrequireZimmerman or cease
his the terms andsettingto “a tariff forth rates andrequire him file

ofconditions service.”

II

theamong things,other thatargues,On Zimmermanappeal,
jurisdiction.toconcluding subjectin that he is itscommission erred

of PUC has the“A set or vacate an order theparty seeking to aside
or,contraryis law ademonstrating bythat the order toburden of

evidence, unjustis orof the that the orderpreponderanceclear
16,N.H., 13,Co. 141 N.H.Appealunreasonable.” Public Serv.of of

(1974).101, (1996); presumeRSA 541:13 We the676 A.2d 103 see
of fact to be lawful and reasonable. Seefindingscommission’s

16,N.H., 141 A.2dPublic Serv. Co. N.H. at 676 at 103.Appeal ofof

statutoryus is one of construction. ThequestionThe before
utilities,”publichas of all RSA“general supervisioncommission

(1995), corporation, company,which associa­“every374:3 include
tion, association, owning,. . .joint partnership personstock and

or themanaging any plant equipment any partor or ofoperating
messages . . .telephone telegraphthe of orconveyancesame for

order,in itsfor the RSA 362:2. As the PUC notedpublic,”
owns, operates managesZimmerman “does not contest that he and

equipment conveyance telephone messages.”for the ofplant and
turns the theAccordingly, disputethe in this case on definition of

“public.”term
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A

We previouslyhave the “public”considered definition of thein
Dover,Inregulatory context. Somersworth and Rochester Street

Wentworth, 258,Railway (1930),Co. v. 84 N.H. 149 A. 505 the
enjoinplaintiff sought to the defendant Wentworth from transport-

ing plant’sthe employees bydefendant “motor bus” between Dover
plant Somersworth,and the in arguing that Wentworth was a

subject“common carrier” to the laws such Seegoverning carriers.
258-59,id. at 149 NotingA. at 505. that the essential“[o]ne

acharacteristic” of common carrier “is the carriage of the public
generally,” the court concluded Wentworth was not a common
carrier: “The service performed byoffered and him is not to the

exclusive,but ispublic expressly specialfound to be and limited to
the transportation of these corporation’sdefendant employees
only.” 260, omitted).Id. at 149 A. at 506 (quotation and brackets

The uponcourt relied inreasoningthis Claremont LightGas Co.
Mills, 468, (1943),v. Monadnock 92 N.H. 32 A.2d in823 which it

addressed the thequestion whether milldefendant was “a public
utility within meaningthe of the statutes relating publicto utili-

omitted).468, (quotationties.” Id. at 32 A.2d at 824 The defendant
plaintifffurnished steam to the to corporation,and another itbut

“never bysolicited the sale of steam advertisement or otherwise
and, occasions,on several . . . refused to furnish steam to a local

469,laundry.” Id. at 32 A.2d at 824. The defendant never filed rates
reportsor with “soughtthe PUC or or anyobtained tofranchise

engage in as publicbusiness a steam Id.utility.” The plaintiff
petitioned the to requirePUC the defendant furnishto it steam “at

468,reasonable Id. atrates.” 32 A.2d at 824.

outset,At the the court explained:

publicService to the without is one ofdiscrimination the
distinguishing and,of a public utility,characteristics except

statute,as by generalmodified it is the thatrule unless a
person has publicly professed his to performreadiness a
particular dutyservice he is nounder to render that service
to all who it.request

(citations469-70, omitted).at facts,Id. 32 A.2d at 824 Reviewing the
the court observed that the defendant never “generallyundertook

at therefor”;to furnish steam rates applyreasonable to all who
rather, “purely voluntarythis service was pricesand at fixed in each

470,by specialcase contract.” Id. at 32 A.2d (quotationsat 825 and
omitted).citation Because the steam was not theultimately sold to
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not a publicdefendant wasthat theconcludedthe courtpublic,
id.Seepurview.PUC’sutility thewithin

athe rule:generalcourt articulatedMillsThe Monadnock
“[sjerviee theis toutilitya publicofcharacteristicdistinguishing

469, AnA.2d at 824.at 32Id.discrimination.”withoutpublic
ahasproviderif the servicenecessarily privateisenterprise

the serviceapart fromrecipient,with the servicerelationship
distinguishto theasitself, sufficientlyis discretethatprovision

this thepublic;of relevant ismembers thefrom otherrecipient
Seeprivate.utilities frompublicseparatesthat“discrimination”

(1983).3, In§ 130-31 MonadnockatPublic Utilities73B C.J.S.
theeach of serviceMills, providerthe andserviceexample,for

relationship. See Monadnockenjoyed a lessor-lesseerecipients
not469, thus wasMills, provider32 A.2d at 824. The92 N.H. at

itconsequently,public;to undifferentiatedits services anfurnishing
471, 32commission. See id. atby thesubject regulationnot towas

atA.2d 825.

B

case, thequestionedthe PUCIn in Zimmerman’sits order
holdingsour in Wentworth and Monadnockvitality ofcontinued

“theto whether broaddoubt asexpressedMills. The commission
thosejurisdiction cases]expressed [inrelative to [its]statements

supportin this In of thisthe law State.”remain statements ofviable
Hampshirein New Gasassertion, the cited our decision AlliedPUC

Co., 306, (1966),221 251N.H. A.2dSupplyv. Tri-State & 107Co. Gas
which, commissionto RSA 362:2 thelegislativeas well as additions

should be the termclaimed, givenconstruction thatalter the
“public.”

ourHampshire displacedNew GasThe PUC’s belief that Allied
TheMills is unfounded.in Wentworth and Monadnockholdings

was whether the defendant’sin Allied New GasHampshireissue
itpetroleum publicrendered agasand sale of liquefieddistribution

307,Co., 253.N.H. at 221 A.2d atutility. Allied N.H. Gas 107See
in the literaloperation “public”wasThough liquefied petroleumthe

term, it notthe court concluded wassense of the stilland traditional
regulation of thesejurisdiction becausesubject to the commission’s

objectives.stated oramong impliedthe statute’sservices was not
supplanting308-09, 221 at 253-54. Rather thanSee id. at A.2d

Mills, New HampshireAllied Gasand Monadnock theWentworth
that, notwithstanding the com-simply principlecourt affirmed the

mandate, necessarily“its arepowersbroad regulatorymission’s
tothe statute seeks accom-the whichby purposescircumscribed
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Co., 308,plish.” 253;Allied N.H. Gas N.H. at107 221 A.2d at see
Assoc., 149,Appeal 152,also Cable Television N.H.126 489of N.E.

(1985).124,A.2d 126
fact,In both court PUCthis and the have theapplied principles

inestablished Wentworth and Monadnock since theMills Allied
Hampshire IpswichNew Gas decision. In New Electric Lighting

Co., 338,v.Department LightingGreenville Electric 108 N.H. 235
(1967), upheld833A.2d we the PUC’s determination that a landlord

supplied electricitywho its tenant with “could be anot found to be
it inpublic utility, engagedbecause was not selling electricity to the

340,public.” Id. at 235 More recently,A.2d at 834. the commission
applied principles Plymouththese in Re 75College,State

(1990),N.H.P.U.C. in it provision65 which ruled that the of
students, administrators,telecommunications services to faculty,

employees collegeand of a the of aoperation public utilitywas not
within the of Seemeaning PlymouthRSA 362:2. State 75College,
N.H.P.U.C. at 66-67.

does skepticism holdingsNor the PUC’s about our in Wentworth
Mills,Monadnock see Plymouthand State 75 atCollege, N.H.P.U.C.

67, And insupport legislative additions to InchapterRSA 362.
Communications, 860,122Appeal Omni N.H. 451 A.2d 1289of

(1982), we the ofhistoryrecounted the commission publicand
regulation.utilities The responsibilityState assumed for regulating

1844; 1911, (PSC)inrailroads in public“the service commission
replaced the ofboard railroad commissioners and was granted

jurisdiction. 1951, however,Inexpanded the various statutes per­
taining combined,to utility regulation were the ESCand became the

861,Id. at ThePUC.” 451 A.2d at 1290. statutory language at issue
in essentiallythis case has remained unchanged since 1951:

The “public utility”term every corporation,shall include
association,company, joint association,stock partnership

person owning,and . . . oroperating any plant ormanaging
equipment any part conveyanceor of the same for the of
telephone or . . .telegraph messages for the or .public, . .

of electricity ultimatelysale to the public.sold

RSA 362:2.
1987, (1995),In legislaturethe enacted RSA 362:3-a which

“sale,” 362:2,provides that the term used inas RSA “shall not
include submetering campgroundselectric in the ofpurposefor
calculating amongreimbursable amounts submeter users.” The
legislature statute inapparently enacted this to theresponse PUC’s

in Valleydecision Echo v.Campground Public Service Company of
(1986),Hampshire,New 71 N.H.P.U.C. 211 in thewhich commission
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ofin the “saleengagedwereownerscampgroundthatdetermined
(emphasis214 andpublic.”the Id. atsold toultimatelyelectricity

theomitted). addition, adoptedthe in 1989legislatureInquotation
(1995), when a362:4, I thatprovideswhichof RSAcurrent form

number of“a lesssewage system suppliesdisposalorwater
such water10, may exempt any. . . the commissionthanconsumers

this title wheneverany all ofprovisionsfrom andcompanyseweror
publicwith theconsistentmay exemptionfind suchthe commission

good.”
commission, presump-arepresentsRSA 362:3-ato theAccording

ofregulationtheRSA 362:2 mandatedby legislaturethe “thattion
in The commissioncampgrounds.”electric servicesubmetered

362:4, I, legislative presump-signifiesRSA asimilarly reasons that
utilities,all water“requires regulationthe ofthat RSA 362:2tion

short,In the PUCten customers.”serving less thaneven those
recognition by legislaturetheimplicitenactments asregards these

something than thein 362:2 means other“public”the term RSAthat
in Wentworth and“public” explainedasundifferentiated

view, if not have“public”In the didMills. commission’sMonadnock
notand would havethe 1987 1988 enactmentsmeaning,this broader

necessary.been
ofunderstanding statutorytheWe do not share the commission’s

The theassumptions legisla-RSA silentchapteradditions to 362.
1,362:4,and RSAit enacted RSA 362:3-ature entertained when

for our isanalysis; important purposesto our what ismatter little
itself, intentlegislature’sfor we construe thestatutory languagethe

written,the and will not consider what thefrom statute as “we
legislatureadd that the did notmight have said or wordslegislature

1021,Walker, 471, 474, 1024138 N.H. 641 A.2dinclude.” Petition of
(1994).

362:4,neither RSA 362:3-a nor RSAplain language,theirBy
it isI, “public”RSA or the term asexplicitly amends 362:2 modifies

Moreover, incompatiblein neither enactment isprovision.used that
in Wentworth andanalysis of “public” expressedwith the

inthe term “sale”Mills: RSA 362:3-a modifiessimplyMonadnock
in while RSAinvolving submetering campgrounds,electriccases

362:4, I, exempt publicto otherwise waterallows the commission
the number of consumersregulationutilities from whensewageand
say enactmentfewer ten. we cannot that eitherAccordingly,is than

intent to alter theexpression legislativea clear ofrepresents
PUC,and, indeed,to court the“public”of which thisconstruction

67, traditionallyCollege, 75 at havePlymouthsee State N.H.P.U.C.
adhered.
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C

It applyremains to principlesthe articulated in Wentworth and
above,Monadnock Mills to this As explainedcase. the central

is whetherinquiry Zimmerman offers his telecommunications ser­
vices to the withoutpublic Mills,discrimination. See Monadnock 92

469, 824; Wentworth,N.H. 260, 149at 32 A.2d at 84 N.H. at A. at 506.
end,To this we consider enjoyswhether Zimmerman an underlying

relationship those persons who use his services iswith that
sufficiently discrete as to differentiate them otherfrom members of
the relevant public.

In this such acase, relationship exists. To avail themselves of
network,Zimmerman’s STS members of the public must establish a

relationship bylandlord-tenant with Zimmerman renting space
from him on either a long- or short-term basis. Zimmerman’s
telecommunications services are thus toincidental and contingent
upon his status Plymouthtenants’ as tenants. Just as toaccess State
College’s telecommunications network was to those personslimited
with collegewhom the had discrete be itrelationships, landlord-­
tenant or seeemployer-employee, Plymouth College,State 75

66-67, so, too,N.H.P.U.C. at access to Zimmerman’s STS network is
restricted personsto those with whom he ahas landlord-tenant
relationship. Because Zimmerman does not this affinityshare with
other of the public,members relevant he be said tocannot offer
telecommunications services to all comers without discrimination.

network, therefore,His STS not a public utilityis within the
jurisdiction RSAcommission’s under 362:2.

Ill

order,In its the emphasizedcommission need regulatethe to
and,Zimmerman’s STS presumably, systems,other STS for the

benefit of consumers. We note that consumer remedies are available
should any of Zimmerman’s tenants feel wronged by practices.his

(1995) (consumerSee RSA ch. protection). Moreover,358-A the
question whether regulating Zimmerman’s isSTS desirable is a

whollyconsideration from theapart determination whether
subjectZimmerman regulation byis to the existingPUC under law.

The is,of suchdesirability permitting regulation in the first
instance, a for legislature, Co.,matter the see N.H.Allied Gas 107

309, 254,N.H. at 221 A.2d at it isfor not this court’s torole extend
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thecontemplated bynotauthority into areasthe commission’s
statute.

Reversed.

dissented;HORTON, j., others concurred.the

Hampshirethe NewHorton, J., I hold thatdissenting: would
(PUC) juris-in assertingcorrectCommission wasPublic Utilities

its issuewell discretion toMr. Zimmerman and withinoverdiction
in isThe this caseorders in this case. issueregulatorylimitedthe

Co. v. Tri-State Gasstatutory Allied N.H. Gasinterpretation.one of
(1966).251,306, 307, interpretive221 TheCo., A.2d 253N.H.107

(1995),statute, delegating broadRSA 362:2context involves a
regulatory308, 221 253. TheseId. at A.2d atpowers.regulatory

thepurposesthe whichbyare “circumscribednecessarilypowers
theanalysis proprietyA correct ofaccomplish.”to Id.statute seeks

therefore, decidingstatutorythe involvesgrant,applyingof
listed forcategoriesin falls within thequestionthe servicewhether

carryis to out theappropriateregulation, regulationand whether
atis made. See id.grant regulatory powerthe ofpurposes for which

any statutory purpose308-09, A.2d 253-54. It is clear that221 at
service notpublic, privatethe a contractualmust relate todivined

is contest beforeof And that thebeing scope purpose.within the the
purposesthe ofutility “public”in the forus this case. Is admitted

delegated regulation?
of Since theunder the facts this case.The is a close onequestion

hassince Mr. Zimmermanregulatory jurisdiction,PUC has asserted
(notillegalis within PUCthe to demonstrate that the orderburden

thepresumption legalitywe a of tojurisdiction), and since afford
PUC, 141 N.H.Appeal of N.H.,Public Serv. Co.of the seefindings of

13, 101, (1996), line be16, “public”A.2d 103 the fine should676
jurisdiction. holds that themajoritythe side of Thedrawn on

enjoys underly­Mr. an“public”not because Zimmermanservice is
that iswho use his servicesing relationship personswith those

the immediateas to them fromsufficiently discrete differentiate
is of and tenant.relationship uponThe relied that landlordpublic.

is farstatutoryfrom of a serviceexemption regulationThis fortest
too broad.

ofsome formsagree relationship, includingI that some forms of
tenant, mayand dictaterelationship based on a status of landlord

torelationshipone in aprovided bythat denominated servicea
must containrelationshipBut theuniquely private.another is

thethat allowregulation,that eliminate the need forelements
thestatutoryThe definesof the to be met. schemepurpose statute
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of services thattype require regulation. It calls for assurance that
“reasonablythe service be safe adequateand in otherand all

reasonable,”just (1995),andrespects RSA 374:1 specifically calling
(1995).just charges.for and reasonable RSA 374:2 It thegives

thepublic regulation.benefit of publicthis The to be areprotected
those who will be the If publicoffered service. the is offered

facilities,accommodation in a landlord’s it is offered the Forservice.
of privatized,the offer service to be must bethere moresomething

than a mere relationship. Manylandlord-tenant havelandlords
holdings comprising large portionsextensive of the available rental

market. These holdings may be geographically dispersed and
in cases,unrelated Inregard to use. these notrelationship should

regulation.foreclose
Mr. Zimmerman hisoffered services to a number of units inrental

separate buildings on different lots. There was no of usecommunity
operationsin the of the tenants. Nor was there any continuing

relationship hoc, seat,between Mr. Zimmerman and his ad hot
to,chairpartial found,customers. The PUC was alerted and

of the and“just requirementsviolations reasonable” Mr.in
Zimmerman’s thedelivery of service. It was correct in asserting
jurisdiction.

So, how should the natureprivate exemption appliedbe ourunder
First,law? the distinction bepublic-private appliedshould at the

level,relationship not at the Is relationshipservice level. the
so,to the public?available If then the provision of the service will

publicbe the theto unless relationship necessarily involves an
service,that theaffinity incorporates Dover &c. v.Ry. Co.

Wentworth, 258, 260, 505, (1930);84 N.H. 149 A. 506 Re Plymouth
65,College, (1990),State 75 67N.H.P.U.C. or there is usesymbiotic

to aleading practicallimited contractual relationship. Claremont
Mills, 468, 470-71, (1943).v. 823,&c. Co. 92 N.H. 32 A.2d 825

It should also be that the order verynoted PUC’s is limited in
and isscope holdingbased on a thetheory, pending ofcompletion

generic proceedings on shared tenant services under which the PUC
may appropriate jurisdictiondraw lines of proceduresand for

Theregulation. opinion tomajority appears validate all shared
services,tenant contrarya move to desirable regu-administrative

lation.


