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Strafford
No. 94-328

Hampshireof NewThe State

v.

Sidney Henderson

7,March 1997

(JohnHoward, Kissinger,C. assistantattorney generalR.Jeffrey
for the State.general, orally),on the brief andattorney

(Mark on theL. SistiLaw of ChichesterTwomey Offices,& Sisti
for the defendant.orally),brief and

Henderson, ofdefendant, was convictedJohnson, SidneyJ. The
III(c) (1996).636:1, TheA in violation of RSAfelony,a classrobbery,

ofineffective assistancea new trial based ondefendant moved for
J.) The{O’Neill, the motion.counsel; deniedCourtSuperiorthe

right tothe defendant’son is whetherappealissue presented
Federal Consti-under the State andassistance of counseleffective

inadvert-the trial counselviolated when defendant’stutions was
expandedthata to the trial courtjurysubmitted instructionently

defensenegatein as to thewaysuch ajurythe indictmentgrand
We reverse and remand.the at trial.presented by defendant

ofeveningat trial. On thefollowing developedwereThe facts
friends, Brian7, 1992, with twoalongthe defendantNovember

inJones, to home of Gonthierwent the AndrinaKeefe and Jamie
consumingsocializing and alcoholiceveningtheThey spentDover.



616

beverages theillegal drugs. earlyand In hours of the next morning,
defendant, Keefe,the drivingand Jones were around inDover

Keefe’s Theautomobile. defendant and his thecompanions observed
victim, Davis, age seventy-six,Albert walking. The defendant told
Keefe to the vehicle. The threestop men then exited the automobile
and proceeded toward the victim. The defendant was the first person

victim,to reach the and his actions caused the victim to fall theto
ground. The thenvictim was assaulted. The victim suffered serious
injuries, nose,including cheekbone,fractures of his and pelvis.
During assault,the the defendant thetook victim’s wallet and later

himself,money Keefe,divided the in the wallet among and Jones.
The robberydefendant was indicted for in violation of RSA 636:1

(1996). 636:1,According III,to RSA robbery is a B felonyclass
circumstances,inexcept specific it felony.when is a class A One of

the robberycircumstances in which is a A felonyclass is if the
“[ijnflicteddefendant or attempted to inflict or injurydeath serious

636:1, III(c).personon the of RSA case,another.” In this the
chargedindictment the a felony,defendant with class A thatalleging

the defendant

in theft,did the of acommitting knowinglycourse use
forcephysical personon the of another and inflicted serious

injury on the of inperson another ... that [the defendant]
did, in takingthe ofcourse the wallet of Albert . .Davis .

Davis,tackle said Albert himthrowing to the ground and
Davis,proceed to beat causingand kick said Albert injury

into Albert Davis the form a cheekbone,of fractured
nose,broken and broken pelvis ....

trial,At the defendant did thenot contest fact that he participated
Rather,in the itrobbery. was his defense that he had not caused the

and, therefore,victim’s injuriesserious was of Bguilty class
robbery, testimonynot class A. The at trial about thewho caused

injuries that,victim’s was Theconflicting. victim testified theduring
assault, he held bywas down two and kickedpeople punched byand
a third person. identifyHe to person responsiblewas unable the for
the kicking punching,and however. Keefe and Jones also testified at
trial. Both plea agreementshad reached with the State before the
defendant’s trial. pushedKeefe testified that the defendant the

punchedvictim down and him twice. Jones testified that he saw the
victim,defendant scuffling with the but he not seedid the defendant

punch or kick the victim. The defendant testified in his own defense.
He participatedadmitted that he had in the robbery, but denied that
he anyhad the injuries.caused of victim’s serious He hesaid that

victim,asslipped approachedhe the himknocking down. He also
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victim, onlybut“swunghe at” theduringthat the assaultsaid
the victim’s head.“grazed”

to thethe victim to falladmittedlydefendant causedSince the
wallet, ofconceded the elementsessentiallytook his heandground

trial, questionedthe court the defendantDuringB robbery.class
ofhearing presencein outside the thestrategyhis aabout defense

that, if hisif he understoodThe court asked the defendantjury.
successful, of a lesser-includedwas he could be convicteddefense

Theinjury.of seriousrequire proof bodilywhich notoffense did
this, heand that wasindicated that he understooddefendant

right to have his counselvoluntarily waivingand hisknowingly
for innocence.argue complete

tosubmission of the case theAt the of evidence and beforeclose
instruc-“pattern” jurycounsel submittedjury, the defendant’s trial

that thetrial These included an instructiontions to the court.
of A if he “inflicted orguilty robberycould be found classdefendant

injury person.” (Emphasison anotherto seriousattempted inflict
added.) robbery.AguiltyThe found the defendant of classjury

convicted,heyearsthree after was the defendantApproximately
the of ineffective assistance offiled motion for new trial on basisa

his in submit-performanceHe claimed that trial counsel’scounsel.
to it was deficientting jury failing objectthe instruction and to

the indictment and allowed theexpandedbecause the instruction
if to”jury “attemptedto convict him it found that the defendant

motion,hearingAt this defendant’s trialinjury.inflict serious a on
counsel, counsel, ofis not his submissionappellatewho testified that

inadvertent,to”“attempted languagethe instruction with the was
that, circumstances, the was anand admitted under the submission

“egregious” error.
itsuperior Althoughfor aThe court denied the motion new trial.

degreethat counsel to exhibit a offound trial failed reasonable
instruction,competence in it that thesubmitting the concluded

ofdefendant had not shown “actual as a result his trialprejudice”
superiorcounsel’s error. The court stated that the defendant was

therequired probabilityto “establish that there is a reasonable that
him notjury ‘attempt’convicted based on the instruction but would

have him had not included same.” Afterconvicted the instructions
trial,summarizing the evidence at the court stated that there was

jurysufficient evidence for the to have found that the defendant
and, therefore,the found that theinjurycaused serious to victim

ofdegree probabil-defendant had failed to with a reasonableprove
beenity that the outcome of the trial would have different.

toappeal, requiredOn the contends that he was notdefendant
in hisprove prejudice”“actual this case because trial counsel’s
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error was inherently prejudicial. Alternatively, argueshe that the
insuperior findingcourt he proveerred that did not “actual

prejudice.”

The claimdefendant’s of ineffective assistance of counsel is
I,partbased on article 15 of fifth,the State Constitution and the

sixth, and fourteenth amendments of the Federal Constitution. The
State protectiveConstitution is at least as theas Federal Consti­

in Sanchez, 162,tution area. State 163,this See v. 140 N.H. 663 A.2d
(1995).629, reason,630 For this we address the defendant’s claim

Constitution,the Ball, 226,under State v. 231,see State 124 N.H.
(1983),347,471 A.2d 350 using federal anprecedents only as aid in

analysis.our
I,part Constitution,Under 15article of the State a criminal

reasonablydefendant is entitled competentto assistance of counsel.
686, 687, 1068, (1991).v. Matiyosus,State 134 N.H. A.2d597 1069 To

prevail counsel,on a claim of ineffective assistance of a defendant
first, deficient,must show that counsel’s performance was and

second, that performancecounsel’s in prejudiceresulted actual to
Sanchez,the outcome the 163,of defendant’s case. N.H.140 at 663

at element,A.2d 630. With toregard the second the defendant must
demonstrate that there is a reasonable thatprobability the result of
the proceeding would have been different had compe-he received

legaltent representation. See id. “A probabilityreasonable is a
probability sufficient to undermine confidence in the outcome of the

298, 302, (1993)State Wisowaty, 572,case.” v. 137 N.H. 627 A.2d 574
omitted);(quotation Fretwell, 364,see Lockhart v. 506 U.S. 369

(1993) (“Under decisions,our a criminal alleging preju-defendant
dice must show that counsel’s errors so deprivewere serious as to

trial,the defendant of a afair trial whose result is reliable.”
omitted)).(quotation

There are limited circumstances in prejudicewhich is presumed.
When trial counsel’s prevents “meaningfulerror the adversarial

case,testing” of the State’s a defendant is not torequired prove
prejudice.” 346, 354,“actual State Anaya,See v. 134 N.H. 592 A.2d

(1991).1142, 1147 Because we conclude that the defendant has
established prejudice,”“actual we notneed decide whether trial
counsel’s prejudiceerror was so serious that be presumed.must

In determining whether the defendant has shown “actual
prejudice,” we focus on theultimately fundamental of thefairness
proceeding beingwhose result is Seechallenged. Avery v.

Warden, 138, 149,Cunningham, 952,131 N.H. 551 A.2d 958-59
(1988); (1984).Washington, 668,Strickland v. 466 U.S. 695-96 The
court anhearing ineffectiveness claim must totalityconsider the of
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149,Avery, 131 N.H. ator Seejury.judgebefore thethe evidence
case,that, courtsuperiorin this thebelieveWeA.2d at 958-59.551

effect that trialdevastating and unfairtherecognizetofailed
of the case.error had on the outcomecounsel’s

order, inin its the indictmentrecognizedcourtsuperiorAs the
actuallythat the defendantto provethe Staterequiredthis case

was entitled toThe defendantto the victim.injuryseriouscaused
Seecharge.defense to thepreparingin histhe indictmentrely on

(1990).304, Based759, 765, 307Elliott, 585 A.2d133 N.H.v.State
that hethe defense hadindictment, presentedthe defendanttheon

therefore,and,injuriesseriousthe victim’sactually causednot
During openingA hisrobbery.of classnot be convictedcould

jury’sthe task as follows:statement, counsel describeddefense
in case isparticularthisyou must resolve“The one question

cheekbone,in fact caused the brokenor Hendersonnot Mr.whether
Davis.” Thepelvis of Albertthe brokenthe broken nose and

heHe admitted thatin his own defense.at trialdefendant testified
injuries, theto victim’srobbery. regard thein the Withparticipated

victim, only “grazed” his“swung at” the butthat hedefendant said
injuries. As theof victim’s seriouscausing anyHe thehead. denied
to conclude thatin its “It is reasonablestated order:superior court

had thewould have been differentstrategytrialdefendant’s
causeattempthim to an tobe convicted forindictment allowed

bodily injury.”serious
context, counsel hadjury byIn the instruction submitted trialthis

First, grandit indictmentexpanded juryeffects. theimportanttwo
This“attempt injury. extremelyto” inflict wasto include an serious

toit the be convicted basedpermittedbecause defendantprejudicial
inalleged recently recognizeda not the indictment. Wetheoryon

Prevost, 141 N.H.an error in State v.bythe unfairness caused such
(1997). Prevost,559, juryIn ruled that a instructionA.2d 121 we689

anan instruction on alternative element of offensethat included an
for automaticgroundswas not of the indictment waspartwhich

560, at 122.at 689 A.2dreversal. Id.
theof serious. WhenequallyThe second effect the instruction was

testified, victim“swungadmission that he at” the haddefendant his
instruction,juryThe the whichlanguageno oflegal significance.

testi-on rendered the defendant’s triallanguage attempt,included
Amony guilt robbery.an admission of to classnothing less than

insignificantly Anaya,from State v. whichWhile this case differs
of aurged to convict the defendantjurydefense counsel the

permission,without the defendant’s seelesser-included offense
in353-54, 1146-47, it is an134 N.H. at 592 A.2d at similarAnaya,
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important way. essentiallyDefense counsel conceded that the
— —case,defendant had a crime in A robberycommitted this class

authoritywithout from the Asdefendant. we stated in Anaya:
todecision admit such shouldguilt inviolably“[T]he remain per-

353,sonal to the defendant.” Id. at 592 A.2d at 1146.
Although State notthe does contest the finding that trial counsel’s

performance reasonablywas not itcompetent, contends that the
prove prejudice.”defendant failed to “actual arguesThe State that

the prejudiced by jurydefendant was not the instruction because
the thequestion “attemptedwhether defendant to” inflict serious

was atinjury not an issue trial. The State is correct that the
not atarguedefendant did trial that he did not attempt to inflict

serious injury. Because the indictment not an allegationdid include
attemptedthat the injury,defendant to inflict serious it was not

necessary the presentfor defendant to a defense to such an
above,allegation. As discussed the defendant to relywas entitled

upon allegations inmade the indictment.
The State challengesalso the defendant’s contention that he may

have been convicted based on the in“attempted languageto” the
instruction. It thatargues evidentiarythere was no forbasis the
jury to conclude that the “attempteddefendant to” inflict serious

Weinjury. disagree. The defendant himself thattestified he “swung
at” the victim’s head but only “grazed” Althoughit. superiorthe

trial,court denied the defendant’s formotion a new it appeared to
recognize that the defendant havemay been convicted onbased the
“attempted language.to”

We conclude that trial counsel’s error in this case affected the
fundamental fairness of the trial in such a way as to undermine our

reliabilityconfidence in the of jurythe verdict. Accordingly, we find
that the met his ofdefendant burden establishing preju-“actual

reason,dice.” For this we that superiorhold the court inerred
thedenying defendant’s motion for new trial based on ineffective

assistance of counsel.
issue,Because of our resolution of this it necessaryis not to

address the remaining arguments.defendant’s

Reversed and remanded.

All concurred.


