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personal “reasons”does not indicate whatA review of the record
filepetitionersthe not to suit.believedthe court motivatedprobate

petitionersthat relied onnot thedisputethe estate didImportantly,
however,time, cannotAt wethe samepromises.the testator’s

petitioners’the reliance wasa matter of law thatconclude as
240, Although petitionersat 367. theId. at 665 A.2dreasonable.

to turn Jo Ann’s assets morethe overpromisedstated that testator
promises were made.once, they failed to indicate when thosethan

reliance,on the of we believequestionlack of evidenceGiven this
can benecessaryis before thisfact-findingthat further issue.

resolved.adequately
of Ann’ssome Jocourt concluded thatAlthough probatethe

estate, believe thatof testator’s wepartbecame theassets never
well. We reachnecessary on this issue asfact-finding isadditional

First, onrulingthe court based itstwo reasons.this conclusion for
toclearly happenednot demonstrate whatof which doproofoffers

on theSecond, probate rulingof the court’sJo Ann’s becauseassets.
to, distinguishnot, not requiredthe court did and waslaches issue

of the estate and those that werewere partbetween the assets that
remand, the court determines that lachesprobateprovidednot. On

claim, fact-findingit should conductpetitioners’not thedoes bar
inassets, if are containedany,which of Jo Ann’sadequate to resolve

the testator’s estate.

in vacated inpart;Affirmed
remanded.part;

All concurred.
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Cahill,Howard, assistantattorney general (Jeffrey S.R.Jeffrey
for the State.orally),on the brief andattorney general,

defender, Orford, byof brief andApfel, appellateassistantGary
defendant.orally, for the

J.),Horton, (Gray,in CourtFollowing jury SuperiortrialJ. a
mis­McMinn, of criminaldefendant, was convictedthe Matthew

I(a) (1996).644:1,riot, On(1996), see RSAchief, andsee RSA 634:2
(1)in:that the trial court erredarguestheappeal, defendant

surround­for a mistrial based on circumstancesdenying requesthis
(2) totestimony; refusingand instructperjureding the disclosure of

foraffirm the convictionof Wejurythe on the issue self-defense.
riot,mischief, the sen­for vacatereverse the convictioncriminal

tences, and remand.
on severaltestimony at trialAlthough conflictingthere was
could havejuryevidence from which thepresentedthe Statepoints,

14,on Octoberapproximately midnightfacts. Atfollowingthefound
LaBonville, were1994, companion, Joeyand athe defendant

Londonderry whena center inshoppinga sidewalk atwalking down
Burke, Timothy BristolDegryse,Todd andcontaining Shaynea car

andpassed byAfter the the defendantthem. carpastdrove
car he had seenLaBonville, stopBurke to the becauseBristol asked

car,the “out of the cornerobjectan thrown atsomething, possibly
the carcomplied, emergedBristol fromeye.” When. Burkeof [his]

Theand LaBonville. wordswith the defendantexchangedand words
however, LaBonvilleviolence, the defendant andescalated whento

or Burke could toDegryseBristol. Before comesuddenly attacked
brother,defense, McMinn, the arriveddefendant’sBristol’s Joshua

kick thewith a toDegrysedisabledtemporarilyat the scene and
on the attackers“pepper spray”to use herknee. Burke’s effort

backfired; eyes. Havingspray, Degryse’sthe intothe wind blew
melee, hisin defendant andthe hand the thequickly gained upper

at-and BurkeDegrysekicked and beat Bristol ascompanions
At thenearby point duringa store. somehelpto summon attempted

incident, a cut-downproducedor Joshua McMinneither LaBonville
beat When the defendantweaponcue used it as a to Bristol.pool and

Bristol, they proceededwithcompanionsand two were finishedhis
roof, breaking itsby on the hood anddamage jumpingto Burke’s car

windows, smashing lights.itsand
riot criminalcharged the defendant with andAfter the State

incident, hisin the notice offor his role the defendant filedmischief
self-defense,of see RSArely statutoryon the defenseintention to

Super. R.627:4, (1996), charge.to riot See Ct.respectI with the
theessentiallyof asserted that one of101. The notice defense
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thethat formedfightthehad initiatedcarof Burke’soccupants
the riot indictment.forbasis

I. Mistrial

oftrial court’s denialconcerning theargumentsThe defendant’s
Prior toLaBonville.testimony ofon therequest centerhis mistrial

felonytotrial, pleaded guiltyLaBonville haddefendant’sthe
in the altercation.his roleassault forsimplemischief andcriminal

that:State, initially testifiedLaBonvilleby theas a witnessCalled
andby chargingfightstarted theof the caroccupantstheone of

LaBonville, thedefendant; protectin an effort toat theswinging
ofhimself, occupanta differentfighting withstartedanddefendant

cue) by one of the car’sintroducedcar; was(poolthe “baton”the
side; wasLaBonvilledefendant’sanybody on thebynotoccupants,

car; Joshua McMinnBurke’s anddamagedwhoonly personthe
the fracasaccount ofBurke’s car. LaBonville’sjumped onnever

Burke, andDegryse,those ofwithrespectsin materialconflicted
the andthat defendantBristol, testifiedpreviouslyhadwho

Bristol, onsomebodyattacking thatbythe fightstartedLaBonville
two,cue, and that at leastthe poolproducedsidethe defendant’s
car.to Burke’sthree, damagetheindividuals causedprobablyand

LaBonville,examination ofdirectof the State’sAt the conclusion
thejudge,the trial outsideinformedattorneythe defendant’s

is less“somethingthat whichhe believedjury,the thatofpresence
The defendant’sjury.to thepresentedhad beenthan truthful”

given [bythat wastestimony“that theattorney explainedfurther
involve-my priorresult ofby me as aunexpectedwasLaBonville]

my discus-specificallythis case andinvestigation ofmywithment
notattorney didThe defendant’switness.”particularwith thissions

that weretestimonyof LaBonville’sany aspectsidentify particular
investigation.pretrialresults of hiswith theinconsistent

this, addressed LaBonville:judgethe trialhearingUpon

Ito but amup you,that’syour testimony,youIf continue
investigate yourtoAttorneyCountyto order thegoing

have made to otheryouthattestimony and the statements
it,order, they’ll bringinisperjury chargeand if apeople

perjury,are convicted ofif tried of andyou’re perjuryand
in Newyearsto seventhree-and-one-halfthe ispenalty

tried,tried, ifwill be it isPrison and itState’sHampshire
in front ofperjuryofme if convictedyouin front of and are

State Prison forme, HampshireI will in the Newput you
You areyears, guaranteed.and to seventhree one-half

if areyouyour nightmarein of worsteyesthelooking right
on the stand.lying
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Shortly after the trial judge’s warning, LaBonville stated hethat
wanted to change “a incouple things” his testimony. juryWhen the

courtroom,returned to the the trial judge informed it of
LaBonville’s desire to revise certain testimony. theDuring renewed

State,direct examination by the LaBonville acknowledged that he
was now aware of the penalties perjuryfor and testified that he and
Joshua McMinn damagecaused the to Burke’s car. LaBonville
maintained that he did not know where the defendant was during
the time that LaBonville and Joshua McMinn jumpingwere on the
vehicle. continued to claimLaBonville that the pool cue was
produced by one of the occupants of Burke’s car.

After reminding previousLaBonville of their discussions about
incident,the the defendant’s attorney cross-examined LaBonville as

follows:

[DEFENSE youCOUNSEL]: [D]o recall me telling you that
the only way that [the defendant]
could get a fair trial if youis when

stand,took the youwitness told
the absolute yourtruth about rec-
ollection of the events?

remember,What I[LABONVILLE]: can I am tell-
ing.

[DEFENSE COUNSEL]: Let’s be straight jury,with this
okay? youWhat told jurythis the
first time you testified was that

insomebody the car had that club?

[LABONVILLE]: Yeah. That’s not true.

true,[DEFENSE COUNSEL]: That’s not is it?

[LABONVILLE]: No.

do, fact,[DEFENSE youCOUNSEL]: And in know where
that club came from?

[LABONVILLE]: The vehicle that we were in.

do,[DEFENSE All right. you fact,COUNSEL]: And in
know who brought the club into

fight?the

Yep.[LABONVILLE]:

[DEFENSE Why youCOUNSEL]: don’t tell the jury the
truth.
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I’m to dotryingI been.did. I’ve[LABONVILLE]:
now.rightthat

personthe name of theWhat isCOUNSEL]:[DEFENSE
into thethe clubbroughtthat

fight?

McMinn],Josh[ua[LABONVILLE]:

testimony LaBonvilleelicited fromattorney thenThe defendant’s
a minutes afterfightthe until fewjoinMcMinn did notthat Joshua

entry into the fracasMcMinn’s ultimateit and that Joshuabegan
LaBonville.both andunexpected by the defendantwas

calledtestimony, the State aof LaBonville’sthe conclusionAt
in apprehensionrole theabout hisbrieflyofficer who testifiedpolice

inof cut-down cue thediscovery poolhis aof defendant andthe
Duringcompanions.and his athe defendanttransportingvehicle

testimony, thepolicethe officer’simmediately followedrecess that
the court:personally addresseddefendant

and,been adayI think whole has disasterHonor,Your this
—mean, things goingI think areI think that don’tI don’t

[myto takeI a for the Courtrequesttoo well. have
if getit I couldappreciatecase and I’dattorney] myoff of

trial,a new a fair trial.

to with-attorney similarly requested permissionThe defendant’s
defendant, citingfor thethe and a new trial thedraw from case

him result the eventsin as a ofdefendant’s loss of confidence
denied thetestimony. The trial courtsurrounding LaBonville’s

requestin trial to newthat it was too late therequests, determining
bothattorney providingwascounsel and that the defendant’s

appropriateand infor-representation to the defendantcompetent
Although the trial courtpossible perjury to the court.mation about

defen-“didn’t doacknowledged [thethat the LaBonville incident
athe was fairgood,” “gettingit that defendantany concludeddant]

State nor theThe further that neither thetrial.” court determined
surroundingfor the circumstancesresponsibilitydefendant bore

testimony.LaBonville’s

first that the trial courtarguestheappeal,On defendant
that thea The contendsfailing grantin to mistrial. defendanterred

intestimony anprovided falsefact that LaBonville apparentlymere
— testimony inchangedthen thatto aid the defendant andattempt

— jury dispassion­for the to“impossibleof the made itjuryfront
Texas, U.S.v. 409 95Relying on Webbweigh the evidence.”ately

and(1972), “coerc[ive]”the court’spointsthe also to trialdefendant
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of as an“lengthy independentexcoriation” LaBonville basis for a
neither,initiallyThe State counters with the assertionmistrial. that

for our thearguments preservedof these is review. toAccording
State, requestthe for new a“general” duringdefendant’s a trial

untimelycourt recess both and insufficient to inform the trialwas
of forgrounds request.court the the The State also contends that

objecteddefendant the thewordingthe never to nature or of
perjury to LaBonville.warning given

jurisdiction“The ingeneral contemporaneousrule this is that a
specific objection preserveis to issuerequired appellateand an for

(1996)Russo, 751, 753, 156,review.” State v. 140 N.H. 674 A.2d 158
omitted). rule,This which is based “common(quotation on sense and

Johnson, 213,578, 587,judicial economy,” State v. 130 N.H. 547 A.2d
(1988), recognizes218 that “trial forums should have an opportunity

to rule on to correct before are tothey presentedissues and errors
Tselios,appellate 405, 407,the court.” State v. 134 N.H. 593 A.2d

(1991).243, by245 haveprinciples,Guided these we held issues
in apreserved slight delay litigant’s objectionwhen a nonetheless

the court ample opportunityafforded trial with to correct the
error, 260, 499,alleged 258,v. 135 N.H.Cooper,see State 603 A.2d

(1992); LaBranche, 176, 179, 108,500-01 State v. 118 N.H. 385 A.2d
(1978),110 and when the trial court understood and therefore

relatively vague objection,addressed the substance of a see v.State
674, 677, 921, Judkins,King, (1993);136 N.H. 621 A.2d 922 State v.

223, 224-25, 427, (1986).N.H. Conversely,128 512 A.2d 428 we have
treated aunpreserved litigant’s delayissues as when foreclosed

court, Watts,effective action byremedial the trial see Broderick v.
153, 167-68, 600, (1992);N.H.136 614 A.2d 609 v. 135Ryan,State

954,587, 588-89, (1992),N.H. 607 A.2d 955 and when the vagueness
generality objectionand of failed to alert trialan the court to the

Thaxton,of argument, 1148, 1152,basis the see State v. 122 455N.H.
1016, (1982).A.2d 1018

case,In this requestwe conclude that the defendant’s for “newa
trial, a fair trial” sufficiently preserved argumenthis mistrial based

testimonyon the revelation of LaBonville’s apparently false and the
conclusion,subsequent testimony.to that In thatreachingrevisions

note request onlywe that the defendant’s was not abyfollowed
fromrequest attorney specificallyhis which adverted to the

incident, interpreted court,LaBonville but was the atbyalso trial
in claimpart,least as a that the LaBonville hadincident rendered

Furthermore,the trial request, thoughunfair. the somewhat de-
layed, provided trial an adequatethe court with to takeopportunity

testimonyremedial action to declare a mistrial ifor LaBonville’s
so itproceedinghad infected the that had unfair.incurablybecome
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conclusion, however, with torespect thereach a differentWe
of the trialthe coercive natureconcerningargumentdefendant’s

thatreview of the record reveals thewarning. Ourperjuryjudge’s
— — argumentor alluded to this below.never raised evendefendant

Furthermore, objection this basis should have been madeany on
warningits and before LaBonvilletrial court concludedwhen the

untimelyhave beentestimony; any objectionhis wouldresumed
because,court at thataddressed thepersonallythe defendantwhen

changed his before thealready testimonyhadpoint, LaBonville
jury.

onargumentthe defendant’s basedTurning to the merits of
testimony, we review the trial court’sof LaBonville’s falsethe effect

State v.requestthe for an abuse of discretion.of mistrialdenial
(1993).482,90, 94,Giordano, A.2d 484 Our deferential138 N.H. 635

ifrecognizes onlya mistrial is warranted theof review thatstandard
thatprejudicialor is “so it constituteschallenged testimony event

instructions,”jurybythat cannot be curedirreparable injusticean
omitted), optimaland from the “trial court’sid. derives(quotation

effect,” Roy,State v. 140vantage point measuring prejudicialfor
(1995) omitted).41,478, 482, (quotationA.2d 45N.H. 668

Here, we of in the trial court’s failure tofind no abuse discretion
Although acknowledgedthe trial court that thedeclare a mistrial.

inprejudicialwas that it “didn’t domarginallyLaBonville incident
thatany good” jury companionfor the to learn his[the defendant]

lied, the theexpresslyhad court determined that defendant was
a fair We that testi­“gettingnonetheless trial.” note LaBonville’s

forms, exculpatein both revised tended tomony, originalits and the
by showingdefendant that Bristol the that thefight,started

pool fightdefendant neither introduced the cue into the nor
introduction,its theanticipated damagedand that defendant never

Even testimony concerningthe car. LaBonville’s revised Joshua
role supportedMcMinn’s in the altercation the theorydefendant’s

charge: unexpectedon the riot that McMinn’s lateJoshua and
preventedarrival the State from thatestablishing the defendant

I(a).644:1,withsimultaneously persons.acted two other See RSA
Accordingly, originalsubstance of LaBonville’s and revisedthe

—testimony hardly prejudicialwas the doesand defendant not
The of testi­exculpatorycontend otherwise. nature LaBonville’s

the trial of mistrialmony supports request.court’s denial the See
Jones, 564, 864,562, (1990);State v. 133 N.H. 578 A.2d 865 Statecf.

503, (1994) (mistrial932,505,v. 138 A.2d 934Rogers, N.H. 642 not
ifrequired challenged ambiguous inculpation).evidence is as to
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Moreover, rejectwe the defendant’s contention that the mere
revelation of possible perjury LaBonville,by his companion, irrep­
arably prejudiced him jury.before the Without some indication of
prosecutorial bad faith or incurable prejudice resulting from the
substance of the testimony, presencethe of false intestimony a
criminal case notdoes constitute irreparable injustice requiring a

Blair, (2d 1992)mistrial. See 26,United States v. 958 F.2d 28-29 Cir.
(mistrial not required government’s witness,where key partici­a

inpant transactions,drugdefendant’s testified perjuriously);
Arruda, (1st671, 1983)United States v. 715 F.2d 683-84 Cir.

(mistrial not required prosecution witness,where one of defendants’
unindicted co-conspirators, provided false testimony); see also

(Del.State, 444,Johnson v. 1991);587 A.2d 447 State v. Joyce, 410
(N.C.516, 1991).S.E.2d 520 Ct. App. The two cases urged by the

defendant on this point are reádily indistinguishable that each
—involved an appellate court’s decision to under an abuse ofaffirm

—discretion standard the grant of a State,mistrial. See Baker v. 289
(Md.348,A.2d Spec. 1972),361-64 Ct. App. denied,cert. 410 U.S.

(1973);969 Reid, (Wis.State v. 572,479 N.W.2d 574-75 Ct. App.
1991), denied, (Wis. 1992).review 485 N.W.2d 413 A trial court’s
discretion is not simplyabused because a different court might have
reached permissiblea contrary conclusion. See v.Chinburg

616, 619,Chinburg, 139 N.H. 1127, (1995);660 A.2d 1129 Kierstead
v. Betley Chevrolet-Buick, Inc., 493, 497, 429,118 N.H. 389 A.2d 432
(1978).

Finally, we find no merit in the defendant’s suggestion that
the trial court’s failure anyto take remedial action contributed to

prejudicethe from the LaBonville incident. The defendant never
asked the trial court action,to take remedial which might have
included an instruction reflecting the court’s determination that the
defendant was responsiblenot for LaBonville’s false “Ittestimony.

obligationwas the of the defendant to request instructions,curative
and his failure to do so does not ajustify reversal of his conviction.”

Hunter,State v. 556, 562, (1989).132 N.H. 564,567 A.2d 568

II. Jury Instruction Regarding Self-Defense

The defendant further argues appealon that the trial court
inerred refusing provideto a jury instruction regarding self-­

defense on the riot charge. The State does not dispute that
(1996)self-defense is an available defense to riot. See RSA 627:1

(conduct justifiablewhich is as self-defense “constitutes a defense to
offense”).any “A requested instruction on a party’s theory of

defense must be ifgiven theory evidence,such is supported by some
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v.Statereversible error.”on defense ischarge thatrefusal toand
(1990)175, and747, 749, (quotationsA.2d 176Hast, 584133 N.H.

admitted,omitted). is anof self-defenseOnce evidencebrackets
“notevidentiary issupportif theevenrequiredinstruction is

177, thethe State bearsid., 584 at becauseA.2doverwhelming,”
beyond reasonablestatutory defense athisdisprovingofburden

349,I(a)626:7, (1996); Soucy, 139 N.H.doubt, State v.see RSA cf.
(1995) evidentiary support561, (discussing the352-53, 564653 A.2d

musta defense that the Statea instruction onjuryrequiring
doubt). Moreover, when ofevidencea reasonabledisprove beyond

anadmitted, becomesnegating the defenseconductself-defense is
III(c)625:11, (1996), whichoffense, see RSAchargedofelement the

(1996).doubt, RSA 625:10beyond a reasonableprovethe State must

nocase, that “there wasin the court reasonedthis trial
than thein otherdefendant acted self-defenseevidence that the

To theadmittedly perjured.”wastestimony of witness whichone
actually re­trial that LaBonvillethat the court believedextent

ofto defendant’s claimall relevant thetestimonytracted his
hisonly abjuredself-defense, trial court erred. LaBonvillethe

the thatdamaged andthat LaBonville alone carinitial assertions
did notoccupants;of the car’s hepool produced bythe cue was one

To thatfight.started the the extenttestimonyrecant his that Bristol
that none of LaBonville’salternativelythe trial court concluded

theontestimony lying points,was credible once he admitted certain
witness,”is to believe“jury anytrial court also erred. The entitled

(1980)Fraser, 117, 122, 1125,v. 411 A.2d 1128State 120 N.H.
uno,added); maxim, inthe in(emphasis ancient falsusfalsus

omnibus, incred­testimonynot authorize a conclusion that isdoes
Torcia,ible as a matter of law. See 4 C. Wharton's Criminal

(13th472, 1992);§ ed. see Rowland v.Procedure at 50-51 also
(1944).Bank, 246, 249, 741,93 742N.H. 40 A.2d

State topoints,these the now seeksPerhaps recognizing
the other to thejustify ruling grounds. Accordingtrial court’s on

State, the of must measureddefendant’s claim self-defense be
charged Pointing statutorythe of to theagainst offense riot.specific

simultaneouslyact two otherrequirement that the defendant with
644:1, I(a), theclaimingsee and that conductpersons, RSA under­

the the withlying charge participationriot was defendant’s
in beating”LaBonville Joshua McMinn the “three-on-one ofand

Bristol, thearguesthe that there was no evidence thatState
time whenperiod”in self-defense at the “criticaldefendant acted

[rjiot State therefore contendsoccurring.”“the crime of was The
on totestimony, focusing prioreventsthat LaBonville’s unretracted
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arrival, noprovidesJoshua McMinn’s evidence of self-defense to the
charge.riot

A problem argumentthreshold with the State’s is that it conflicts
indictment,the of thelanguagewith riot indictment. The alleging

“simultaneouslythat the with persons”defendant two other en-
“in a Timgaged fight which in Bristol Degryseresulted and Todd

injuries,” three-versus-two,suffering physical aportrays rather
three-versus-one,a fight.than The court riot toread the indictment

jury againthe at the commencement the trial during juryof and
addition,instructions at the conclusion of the trial. In the prosecu-

openingtion’s statement to the premise:conformed indictment’s
“And the inevidence this case is that the three of them were

in beatinginvolved this of the two Threeindividuals. or more
inengage sayingindividuals violent conduct and we’re that this

assault, this attack on these ... is the crime ofkids riot.”
Although there was substantial evidence at trial that theadduced

participateddefendant in a ofbeating”indeed “three-on-one
Bristol, inour trialreviewing providefunction the court’s refusal to

requesteda self-defense is theinstruction to “search record for
Hast,supporting request[].”evidence the defendant’s at133 N.H.

747, so,584 A.2d at 175. After wedoing conclude that there was
beatingsome evidence that such a never occurred theand that

acted, altercation,throughoutdefendant the under a reasonable
necessarybelief that his was toconduct defend himself. See RSA

627:4, I. For LaBonville testified Bristolexample, that attacked the
merelydefendant and that the defendant and tosoughtLaBonville

protect by Bristolfighting Degryse.themselves with and LaBonville
thoughtalso claimed that he were inguys”“there three Burke’s car.

Despite disagreementBurke’s with LaBonville’s ofcharacterization
altercation,the reason initial testimonyfor the her supported

began fightLaBonville’s assertion that the incident pittingas a the
againstdefendant and LaBonville Bristol Degryse.and Several

witnesses that Joshuaagreed fightMcMinn arrived the began,after
theand evidence not rule an joineddid out inference that he the
infight order to theprotect defendant.

Furthermore, brawl,Burke described a after McMinn’sJoshua
inentry, which Bristol apeople foughttwo while third engaged

Burke, Bristol,Degryse. to she then toAccording attempted help
was on ground, by “pepperwho the herusing spray”; although she

failed to hit targets spray,her intended with the Burke insucceeded
one two togetting of the individuals leave Burke’sBristol. testi-

mony thatsuggested vigorousBristol remained at thissufficiently
topoint prevent that individual from Burke. Therestriking was



647

his then turnedcompanionsthe defendant andthatsome evidence
car.to Burke’stheir attention

evidence, ofcharacterizationLaBonville’sconsidering thisAfter
a uniform“real, and absence ofquick,”real thefightthe entire as

counteractions,andof the actionsparticipants’accountsequential
law,ascan a matter ofsegregated,the evidence bewe fail to see how
Weby the State.analytical components urgedinto the discrete

entitled to a self-defensehold that the defendant wastherefore
indictment, toand the trial court’s refusalon riotinstruction the
theorythis of defense was error.charge jurythe on

a for the criminalsentenceFinally, superior imposedthe court
theand consecutive tosuspendedthat wasmischief conviction

reached,the result weconviction. In view offor the riotsentence
resentencing.permitremand tovacate both sentences and

9Jp-S-1881no.affirmed;No. 9Í-S-1883
vacated;reversed; sentences remanded.

All concurred.
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