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his then turnedcompanionsthe defendant andthatsome evidence
car.to Burke’stheir attention

evidence, ofcharacterizationLaBonville’sconsidering thisAfter
a uniform“real, and absence ofquick,”real thefightthe entire as

counteractions,andof the actionsparticipants’accountsequential
law,ascan a matter ofsegregated,the evidence bewe fail to see how
Weby the State.analytical components urgedinto the discrete

entitled to a self-defensehold that the defendant wastherefore
indictment, toand the trial court’s refusalon riotinstruction the
theorythis of defense was error.charge jurythe on

a for the criminalsentenceFinally, superior imposedthe court
theand consecutive tosuspendedthat wasmischief conviction

reached,the result weconviction. In view offor the riotsentence
resentencing.permitremand tovacate both sentences and

9Jp-S-1881no.affirmed;No. 9Í-S-1883
vacated;reversed; sentences remanded.

All concurred.
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attorney generalHoward,R.Jeffrey Cahill,(Jeffrey S. assistant
attorney general, orally),on the brief theand for State.

appellate byGary defender,Apfel, Orford,assistant of brief and
orally, for the defendant.

appeals juryThayer, defendant,J. The Prevost,David a verdict
finding guilty being possessionhim in firearm,of a felon of a see

(1994), receiving property,RSA 159:3 and stolen see RSA 637:7
(1996). appeal, argues SuperiorOn the defendant thethat Court

J.) (1)by denying(McGuire, erred the defendant’s motions: to
suppress passenger;inevidence found the vehicle in hewhich was a
(2) suppress during interview;to statements made a custodial and
(3) charge receiving property.to dismiss the of stolen We affirm.

February probation/parole Christopher5, 1994,On officers
Callahan and Elizabeth Boisvert went to a fast food inrestaurant
Hillsboro, where defendant,Callahan encountered athe former
parolee supervised.whom hadCallahan As both men exited the

physical duringrestaurant, a ensued,confrontation which the
defendant struck Callahan twice.

The defendant Escort, driver,then entered a Ford and the Alicia
parkingCurtis, outdrove of the restaurant’s lot. Officers Callahan

and Boisvert the infollowed Escort an unmarked State vehicle.
heading pursuitWhile east toward Henniker in Escort,of the

reported Hillsborough CountyCallahan the incident theto Dis-
patch.

Responding dispatch report, Sergeant Douglasto the Paul of the
Department investigate.Henniker Police drove toward 9Route to

Sergeant signaled pullPaul Curtis to the Escort to the ofside the
road.

stopped quicklyEscort,After Curtis the the defendant exited the
approached Sergeant jacket obscuringcar and Paul with a his

disregarded Sergeantfirst,hands. At the defendant Paul’s command
get being placecar,to back in the but after ordered at least toonce

complied.Escort,his hands on the rear of the the defendant
Ryan MurdoughOfficers and TamaMitchell theof Hillsboro Police

Department shortlyarrived thereafter. Concerned for the officers’
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him,defendant, andthe handcuffedMurdough friskedOfficersafety,
cruiser.policethe Hillsborohim inplaced

cruiser, Sergeantin the Paulplacedthe wasAfter defendant
Although initiallyCurtisout of the Escort.gettoinstructed Curtis

car, inter-her Curtisrequest to searchMurdough’stoconsented
forma andhe read her consent-to-searchMurdough asrupted

fine andMurdough replied that that wasattorney.anrequested
her andgoing to tow vehicleher that the werepolicetoexplained

afor search warrant.apply
cruiser, Officerleaving Curtis withreturned to theMurdough

couple ofthat Curtis made aOfficer Mitchell testifiedMitchell.
thatrespondedleave to which Mitchellwanting tocomments about

to her car towed.they going haveleave because wereshe could not
thereafter, asigninformed Mitchell that she wouldCurtisShortly

MurdoughOfficerOfficer Mitchell informedform.consent-to-search
tothe form Curtis andread consentMurdoughof Curtis’ decision.

consenting ashe was toconcern about whetheraddressed her
carMurdoughand searched theonly.of vehicle Mitchellsearch her

stolen,revolver, inpreviously reportedthatfound a loaded wasand
marijuana. Thebag backpack containingand aa blue duffle

ofunder informed hisplaced arrest and subsequentlydefendant was
rights.Miranda

later, 10, 1994,February the defendant’s brotherdays onFive
asking he would a collectSergeant acceptPaul whethertelephoned

agreed. Pauljailed Sergeant SergeantPaulcall from the defendant.
later,few thethe a minutestestified that when defendant called

marijuanafor theresponsibleCurtis was notdefendant claimed that
said, you“I’llessentially you anythingin the car tell wantfound and

if me.”you upto know come and see
invitation, Paul traveled toSergeanttheAccepting defendant’s

recording,with him. Prior tojail, bringing tapethe a recorder
rights. The defen-the defendant his MirandaSergeant Paul read

verballywaiver form butsigndant refused to the standard Miranda
Paul, “I’llrights. Sergeanthis The defendant toldwaived Miranda

others,” proceededI thenthings yousome but won’t tell andyoutell
Thesay taping began.to before theto rehearse what he wanted

bag his andPaul that the blue duffle wasSergeantdefendant told
car, not whatsergeantin but he would tell the wasputthat he it the

thebegan tapedin Then Paul the interview. Atbag. Sergeantthe
if he hadPaul asked the defendantSergeantinterview’s conclusion

“Ito answered:rights,been informed of his which the defendant
are.my rightsknow what Correct.”

charges receivingon the of stolenThe defendant was indicted
in aa felon of a firearm. Afterproperty being possessionand



650

hearing, superiorthe court denied both his tomotion thesuppress
evidence during Escort, wit,obtained the search of the gun,to the
and his motion to hissuppress Sergeantstatements to Paul
concerning bag. trial,the blue a juryAfter the defendant was
convicted on both charges. appealThis followed.

I. SuppressMotion to Evidence

The defendant first contends that the warrantless search of Alicia
Curtis’ part I,automobile violated his rights under article 19 of the

HampshireNew Constitution and the fourth and fourteenth amend­
toments the United States Constitution policebecause the obtained

her involuntarily.consent As the State notdoes contest the
search,standingdefendant’s to thechallenge we decline to address

the issue or our standingrevisit automatic doctrine. See State v.
208, 1331, 1332 (1992).Paige, 210,136 N.H. 612 A.2d “We decide this

Constitution,issue under the State which at muchprovides least as
protection as its federal v.counterpart.” State 140Seymour, N.H.
736, 747, 794,786, denied,673 (1996);A.2d cert. 117 S. Ct. 146 see

(1990).Green, 249, 260, 1308,State v. 133 N.H. 575 A.2d 1315
The State bears the byof a ofproving preponderanceburden the

evidence that the free,defendant’s consent was knowing, and
search,“Involuntary. the case of a consensual the State must show

from all the surrounding circumstances that the givenconsent was
free, knowing, voluntary.” Osborne, 427,and v. 433,State N.H.119

(1979).493,402 A.2d 498 “In reviewing findinga trial court’s of
consent,voluntary findingwe will not overturn the itunless is

Pinder,without insupport 220, 223,the record.” State v. 126 N.H.
(1985).653,489 A.2d 655 The record in supportscase thisthis

factual finding.

The record the trialsupports court’s thatfinding State“[t]he
has met its burden of aproving by preponderance of the evidence
that Alicia gave police] voluntaryCurtis [the and uncoerced consent

Callahan, Paul,to search her car.” Officers and Mitchell testified
scared,that appearedCurtis neither norupset, intimidated during

the police stop. CurtisAlthough initially signrefused to the consent
form requested attorney,'and an “prior refusal does not necessarily

a subsequent involuntary.” Green,invalidate consent as 133 N.H. at
259, 575 A.2d Murdoughat 1315. Officer testified that herdespite

refusal,initial subsequentlyCurtis did not in signinghesitate the
consent form. The court that Murdough’sconcluded Officer state­

havingment about the car explanatorytowed was rather than
in nature. reasonablycoercive The trial court concluded that Curtis
questionshad her and satisfactorilyreservations and as aresolved

voluntarilyresult signed the consent form.



651

WaiverII. Miranda

the scopePaul violatedSergeantthatarguesnextThe defendant
meetingtheirduringprovidedthe defendantMiranda waiveranyof

alleges that he10, the defendantFebruary Specifically,1994.on
marijuana found into thetopictheto limit discussion’sattempted

concerning aPaul askedSergeant questionsand thatcarCurtis’
marijuana possession.theunrelated towhich werebagduffle

failurethat the trial court’sdefendant contendsConsequently, the
statements, regarding the mari-thanhis other thoseto suppress

rights againstconstitutionalhis State and federaljuana, violated
disagree.to counsel. Werightandself-incrimination

during aobtained custodialHampshire, before evidenceNewIn
defendant, State mustagainstbe used a theinterrogation can

doubt that the defendant was“beyond a reasonableestablish
subsequentand that his waiverrightshisof constitutionalapprised
Girmay,intelligent.” v. 139 N.H.and Statevoluntary, knowing,was

(1994).150, Federal Constitution296, 153 Because the292, A.2d652
area,protection in this we willgreaternothe defendantaffords

using the constitutional stan-rulingtrial Statethe court’sreview
505, (1989);28, 30,Rathbun, 132 N.H. A.2d 506561See State v.dard.

(1986).157,479 U.S. 168Connelly,v.Colorado

position toa court is in the best“Recognizing that trial
witnesses, findingnot itsof we will reversecredibilitythe theweigh

evidence,weight of theof unless the manifeston the issue waiver
State, is to thefavorable to thelightin the mostwhen viewed

(1994)175, 5,177, 651 A.2d 7Gagnon, N.H.contrary.” State v. 139
omitted). found that theexpresslyThe trial court(quotation

the defendantbeyond a reasonable doubt thatevidence showed
rights.his Mirandaknowingly, intelligentlyand waivedvoluntarily,

thefinding that defendantrecord the trial court’ssupportsThe
he ifanythingPaul wanted to knowinitially Sergeantto tellagreed

ofto the at the house corrections.Paul went see defendantSergeant
commenced, the defendantSergeant Paul readBefore the interview

signthe refused to theAlthoughMiranda defendantrights.his
form, verballyPaul that the defendantSergeant testifiedwaiver

rights speakto his and withwillingthat he was waiveindicated
interview, whatthe defendant rehearsedPaul. Prior to theSergeant

Aliciataped Curtis wassay duringto the interview:goinghe was
ininnocent, containing marijuana posses­the was hisknapsackthe

bagblue duffle washis and theproperty,and its contents weresion
not saythat he wouldit in car. He also statedplacedand he thehis

interview,theAt ofin the the conclusionbag.what was blue duffle
were.rightshe knew what histhe defendant stated that
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agreeWe with the trial thatcourt the State proved beyond a
reasonable doubt that the defendant’s statements were pur-made
suant to a valid Thewaiver. trial court found thethat defendant
stated that he would not Sergeantcommunicate to Paul the contents

Paul, however,of the bag.blue Sergeant asked one question
pertaining bag,to the contents of the to which the defendant replied
merely that bagthe contained men’s clothing. Although the admis-

response maysion of that arguablyhave exceeded the thescope of
waiver, questiondefendant’s toprior this the defendant admitted

owned, packed,that he placed bagand the Curtis’ vehicle. Inin
addition, the defendant’s did acknowledgeanswer not the gun’s

Therefore,presence. assumingeven that the admission of the
error,statement beyondwas we conclude a reasonable doubt that it

145, 157-59,was See v. Vandebogart,harmless. State 139 N.H. 652
(1994).671,A.2d 679-80

III. Sufficiency the Evidenceof

Lastly, arguesthe defendant that the trial court should have
chargedismissed the of stolenreceiving property. The defendant

that ofargues the evidence his thatknowledge the was stolengun
was circumstantial and did not exclude all rational conclusions

guilt.except disagree.We
an challenging sufficiency“In appeal evidence,the. of the the

defendant carries the burden of thatproving no rational trier of
fact, viewing State,the most favorablyevidence to the could have

guilt beyondfound a reasonable Bissonnette,doubt.” State v. 138
82, (1993)84, 468, omitted).N.H. (quotation635 A.2d 469 juryThe

the andweight given“determine[s] credence to be the evidence at
omitted).Id. (quotationtrial.” theAdditionally, jury permittedis to

“draw reasonable inferences from facts proved and also inferences
from facts asfound a result of othér inferences.” State v. 126Stauff,

(1985)186, 189, 140, 142 omitted).N.H. 489 (quotationA.2d “Finally,
the jury’s inferences not onpremised evidence,need be direct but
may entirely evidence,be based on providedcircumstantial that
such evidence allexcludes rational conclusions except guilt.”
Bissonnette, 84,138 N.H. 635 A.2d atat 469.

To of receivingconvict a defendant property,stolen the State has
the bufden thatprovingof when the defendant received the

stolen,itproperty, “he either knew had been or believed that it
probably 56,had Wong, 64,been stolen.” State v. N.H.138 635 A.2d
470, (1993);475 see recognizedRSA 637:7. have“We that the State

rarelyis able prove byto direct that aevidence defendant accused
receivingof property possessedstolen the requisite guilty knowl-

64, omitted).edge.” Wong, 138 N.H. at 635 A.2d at 475 (quotation
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evidencecase, sufficientproducedStatepresentIn thethe
orknew believedinfer that the defendantjury reasonablyfor toa

II, 1993, shopa coin washad been stolen. On Novembergunthat the
arrestedsubsequentlyState Policethe Connecticutandrobbed

tookthings, Moore aAmong otherrobbery.for theMooreGeorge
in his.38, that the hadgunthe same defendantand WessonSmith

that theTestimony establishedof his arrest.nightthepossession
the defendantMoore aftertime in Connecticut withspentdefendant

meetingin 1993 but beforeprison Septemberwas released from
defen­testified that the1993. CurtisThanksgivingaroundCurtis

addition, and MooreIn the defendantfriends.dant and Moore were
prison. juryat the State Thein the unit and divisionwere same

inthe was Connect­reasonably inferred that defendanthavecould
Smith andstore and took therobbed theicut his friend Moorewhen

concluded, on thebasedreasonablycould havejuryTheWesson.
prob­circumstances, gunthat the haddefendant believedthat the

the evidence intoTakinghe it. allwhen receivedably been stolen
consideration, jury have excluded allthat the couldwe believe

except guilt.rational conclusions

Affirmed.

All concurred.
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