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Rockingham County Probate Court
No. 95-567

In Katherine F. Washburnre Estate of

12,March 1997

(PeterGleichman, P.A., A.& of PortsmouthGriffin, Swanson
respondent.and for theorally),on the briefGleichman

(MichaelGreen, P.A.,+ C.Bass of PortsmouthPhinneySheehan
brief,the Mr. Clossonand M. Closson on andHarvell Thomas

theorally), for petitioner.

Horton, Remick,A. the principalJ. Barbararespondent,The
will, appeals an order of thebeneficiary Aprilof the testatrix’s 1992

J.)(O’Neill, thatholding theRockingham County Probate Court
to execute thetestamentary capacity necessarythetestatrix lacked

We affirm.will.
Washburn, testatrix,the executed three wills thatKatherine F.

will,Inprobatein the court. the first datedputwere evidence before
1986, $1,000 individualsleft to several namedbequestsOctober she

effects,home, andpersonal thethat her Portsmouthprovidedand
sister, Fay, or ingo Margaretof her should to herresidue estate
Colonna,niece, inpetitionerthethereof to her Catherinedefault

will,1992,In the testatrix executed the secondthis action. March
$5,000individuals;$1,000 to named toleft certainbequestswhich
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respondent, companion;her caretaker and thethe and residue to
will,The testatrix’s finalpetitioner. approximatelyexecuted three

1992, $5,000inlater leftApril bequests petitionerweeks to the and
and providedanother individual that the respondent receive the

residue, which theincluded testatrix’s home and personal estate.
When the 1992April probate bywill was offered for the executor

estate, challengedof the the thepetitioner testamentary capacity of
testatrix filingthe to execute the will aby petition to re-examine the
in solemn probatewill form. The court three-dayheld a hearing on

form,of theproof duringwill in solemn which it heard both expert
layand testimony pertaining to the testatrix’s mental capacity in

1992.April court found that the testatrixTfye

was fromsuffering Alzheimer’s disease at time ofthe the
April 18, will,execution of the 1992 which inresulted her

inability to the propertyrecollect she wished to dispose of
general nature,and itsunderstand and inresulted her

inability to make an election whom and sheupon how would
propertybestow the by her will. theConsequently Court

finds, Woodman, (1866),under Boardman v. 47 N.H. 120
that the testatrix lacked testamentarythe oncapacity April
13, 1992 to make a will.

respondent’s denied,The motion for reconsideration was and this
appeal followed.

respondentThe argumentsadvances concerningtwo the suffi-
ciency of the evidence before the trial will upholdcourt. We the
findings and of therulings probate unsupportedcourt unless by the

orevidence clearly N.,erroneous as a matter of In re Angellaw. 141
158, (1996).161,N.H. 1136,A.2d679 1138 We accord considerable

weight to the trial judgments credibilitycourt’s on the of witnesses
the weight given testimonyand to be See Echo Consulting Services

Bank, 566, 571, (1995).v. North Conway 227,140 N.H. 669 A.2d 231
The respondent first asserts that the produced byevidence the

petitioner was insufficient to rebut the of duepresumption execution
of the in question.will long everyWe have held personthat is

sane,presumed to be until somethere is evidence shown to rebut
presumption. 514, (1840);that v. Bingham,Bettes 10 N.H. 515

Woodman, 120, (1866),Boardman v. 47 N.H. 135 overruled on other
Merrill,v.grounds by Hardy (1875);56 N.H. 227 see also Hardy v.

(1875)Merrill, 227, (burden56 N.H. 233 of proving capacity remains
trial,on proponentwill until close of needalthough he introduce no

uponproof point appearsuntil something contrary).to the Upon
“[tjhisreview,appellate court is not generally concerned with the

evidence,ofweight hence the is not muchquestion how evidence
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a findingthere . . . which would authorizeanythere was but was
in the testator.”competencylack due execution or want ofof of

(1918) added).1,89, 91, 105 A. 2 (emphasisAlbee 79 N.H.Osgood,v.

thesatisfactory evidence to rebutpetitionerThe offered
testimony by Levyoffered Dr.of The medicalpresumption capacity.

that, minimum,at a the testatrixand Dr. Christo established
in 1992 herdegree' of Alzheimer’s andAprilsuffered from some
testimony by petition­been Furtherbehavior could have affected.

confusion, and a lack offorgetfulness,er’s lay witnesses indicated
the hertime in Because metcompetency question. petitionerat the

a ofevidence to demonstrate failureproducing potentialburden of
execution, presumptionfound that thecorrectlydue the trial court

hadrespondent proverebutted and the tocompetencyof was
reof the See In Estatecapacity by preponderancea evidence. of

(1979).132, 135, 960,Fuller, A.2d 961119 N.H. 399
Second, no reasonable trier of factarguesthe thatrespondent

testamentarythe capacitycould have found that the testatrix lacked
Ain of the recordApril thoroughto execute her will 1992. review

rulingthe trial court’s thatsupportsus that the evidenceconvinces
will. All theAprilto execute her 1992capacitythe testatrix lacked

thethat the medical evidence indicatedtestifying physicians agreed
1993, yearin a after theAprilhad Alzheimer’stestatrix disease
that Alzheimer’s is atestimonyThe revealedwill’s execution.

the testatrix had moderate to advancedprogressive disease and that
testimony that thein was also testatrixAprildementia 1993. There

the wasat the time will executedsufferingwas from Alzheimer’s
competency.could influenced herand that the disease have

probate findingthe court’s that thesupportedevidenceAnecdotal
Theadversely bywas affected the disease.capacitytestatrix’s

fluctu-intentions of the testatrix were unclear andtestamentary
justwere over threeated. Her second and third wills executed

vastly provisions. As theand contained differentapartweeks
found, there between statementsprobate “discrepanciescourt were

herdispose propertyas to she wished to ofthe testatrix made how
includingin 1992 will atsigned springand she the of thethe wills

majoritythe of testifiedprobateThe court noted witnessesissue.”
the her house in returnrespondentthe intended to leavetestatrix

the respon-care that the andrespondent’s petitionerfor the and
testimonyThe on thisequally.bedaughterdent’s would treated

however, the the March 1992bequestsconflicts with both inpoint,
$5,000will, petitionertheonlyreceived andrespondentin which the

amounts, and thedaughter received differentrespondent’sand the
thewill, respondentin which the receivedbequests in the 1992April

$50,000 as well as her home.personaltestatrix’s estate
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There confusiontestimony regarding forgetful-was also the and
ness of thethe testatrix near time of the will’s execution. The
petitioner testified that theat the funeral of testatrix’s sister in

1992,February recognize niece,the testatrix failed to her the
petitioner’s petitionersister. Both the the attorneyand testatrix’s

the petitionertestified that needed to supplement theinformation
testatrix as toprovided her sister’s heirs. A funeral home employee

funeral,stated that after her sister’s the testatrix asked him to send
her,the bill althoughto had inpreviously paid person.she

We conclude there awas sufficient evidence for trier ofreasonable
determine, circumstances,fact to given all thatthe the testatrix was

inincompetent question.to execute the We upholdwill therefore the
probate court’s ruling testamentarythat the testatrix lacked capac-
ity.

respondentThe the probatenext contends that com­court
mitted an of byerror law not thatfinding both the testatrix was
deluded as to the objectsextent of her estate bounty,and the of her
and that the invalidated will was the of herproduct delusion. The
respondent argues that ourunder for testamentary capac­standard
ity, alone,a finding insufficient,of dementia is to invalidate a will.

probateThe court must also find the evi­testamentary scheme
denced in will productthe was the aof mind.deluded The
respondent argues that the probate court makebecause did not this
second finding, it erred by applying only half the legal test for
testamentary capacity.

The for testamentarystandard capacity was articulated over a
century ago Woodman,in 122,Boardman v. 47 N.H. at in which this
court upheld the following jury instruction:

to[I]n order have capacitysufficient mental to make the
will, testatrix], it,[the at time of makingthe must beenhave
able to understand the nature of the she doing,act was to
recollect the property disposeshe wished to of and under-

nature,stand its general to inbear mind those werewho
then such,her nearest relatives as toand make an election
upon whom and how she would bestow the herproperty by
will; that she must had ability,have the the mental orpower

this;capacity had,doto that if she law regardedthe her as
of will;sufficient capacitymental to make the that she hadif

would,time, &c.,not this capacity at the the herjury find
mind; &c.,not sane time,but at the she had thisof if

capacity, the jury inquirewould for infurther, case itthis
was claimed that she laboringwas under what is called

insanity, delusion;active of which testthe is . . . the mere
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sufficient tomaythe a delusion not bepossessionfact of of
will;incapable of a validperson utterly makingarender

athoughmental underperson capacity,athat of sufficient
will;delusion, in no thewaymake a if the will ismay valid

it; ifdelusion, it is but thatbyof the unaffectedoffspring
delusion,the if the delusionoffspringis the ofthe will

made, anyif its inprovisionsit to made as it is orcauses be
delusion,the it is not abyor are affectedresult fromway

will; a who has been or isperson,the will ofvalid that
valid,insane, far as this isquestionwill be soordinarily

interval, is, theconcerned, at lucid that whenif made a
insane;in not under delusion ....is not fact istestat[rix]

added). tworeadingOur of Boardman reveals(emphasisId. at 122
1) testamentarypossessedthe testatrixinquiries:distinct whether

2)will; capacity,if had sucha and the testatrixcapacity to execute
of or executedoffspringthe will is the a delusion waswhether

toprobate requiredThe court wasa lucid interval. Id.during
if the testatrixonly possessedthe inquiryto secondproceed

HampshireDegrandpre,Id.; 7 C. Newtestamentary seecapacity.
Practice, (2d6.03,§ at 45 ed.Wills, and G­ iftsTrusts
1992). standard,court, the Boardmanprobate applyingBecause the

the she wishedpropertythe not “recollectdetermined testatrix did
its nature” and was notgeneralto of and understanddispose

upon how wouldan election whom and shecapable “mak[ing]of
1992, need toher in there was noproperty by Aprilthe will”bestow

the of a delusion or wasthe will was productexamine whether
Boardman, 122.See 47 N.H. atduring a lucid interval.executed

that the ultimate ofarguesThe burdenrespondent lastly
upon partyshould rest thetestamentary capacitylack ofproving
the respondentThe contends thatcontesting petitionerthe will.

it is trueappellatethis issue for review. Whilepreservefailed to
duringto the courtprobatewas notargument presentedthat this

init her motionsubsequentlythe includedhearing, respondentthe
anthe court was accordedBecause trialfor reconsideration.

law, preservedof it was properlyto rule on this issueopportunity
405, 407,Tselios, 593 A.2dv. 134 N.H.for review. See Stateappellate

(1991).243, 245
testamentary capacityofHampshire provingIn the burdenNew

theproponent throughouton the of the willin will contests remains
Carlino, 126, 129-30, 292,119 399 A.2dSee v. N.H.proceeding. Ross

(1979). ofnumber of States the burdenplace295 While a substantial
will,contesting are notlack of on those the wecapacityshowing

See, Clardy v.e.g.,burden.evidentiaryof thealone in our allocation
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(Miss.Commerce,National Bank 64,555 1989);So. 2d 66 Estateof
Kumstar, (N.Y.271, 1985);487 N.E.2d Gibbs,272 Gibbs v. 387of

(Va.499, 1990);S.E.2d (1975).500 §79 Am. Jur. 2d Wills 103
In probate form,of a will in solemn 1996),RSA 552:7 (Supp. the

proponent of the will has the burden of proving its due execution.
Ross, 129,119 N.H. at 399 A.2d at 295. The proponent is aided in this

by atask ofpresumption capacity Fuller,theaccorded testatrix. 119
135,N.H. at 399 A.2d at 961. A will proponent need not introduce

any uponevidence the issue of the testatrix’s untilcapacity a will
contestant first rebuts the presumption by offering evidence of
incapacity. Perkins, (1859).Perkins v. 163,39 N.H. 170 Even if the
presumption is rebutted,successfully proponentthe is not thereby

—required, as the respondent argues, to prove negativea that the
testatrix did not lack capacity. Instead, once the presumption is
rebutted, proponentthe merely retains the initial burden of proving
due execution. The proponent must persuade court,the trial by a
preponderance of all the presented,evidence that the testatrix
possessed the requisite capacity Fuller,to make the will. 119 N.H.

135,at 399 A.2d at 961.
The respondent argues that because of the nature of Alzheimer’s

dementia, our evidentiary burden essentially inplaces the path of
the will proponent the nearly insurmountable obstacle of proving
the testatrix did not lack testamentary capacity. We find the
respondent’s arguments unpersuasive. There was testimony from all

physiciansthree that the testatrix had Alzheimer’s disease. There
was expert testimony that her competency to execute a will in April
1992 could have been Specificaffected. instances of behavior
indicating incompetency were presentedthen to the trial court. It
was this concrete evidence of incompetence that complicated the
respondent’s burden, not the mere incantation of the phrase
“Alzheimer’s dementia” anywithout connection to the testatrix’s
condition at the time in question.

Neither are we persuaded by the respondent’s argument that the
current evidentiary burden imposes a hardship on attorneys who
seek to ensure the valid execution of older clients’ wills. We have
long held attorneys owe a duty of reasonable clients,care to their
and more recently have recognized such dutya toward intended will

Calinas,beneficiaries. Simpson v. 1, 7,139 318,N.H. 650 A.2d 323
(1994). We assume attorneys in this State have taken appropriate
steps to discharge this induty past andthe will continue to do so in
the future. suggestTo that refusal shiftto our proofburden of
veritably mandates neurological exams for those seeking to make a
will presupposes rebuttal of the presumption of competency which
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time-tested,changing generalIt atestators. also advocatesprotects
of cases wherepotentialrule based on a limited numberevidentiary

burden more difficult.may proponent’sthe willcircumstances make
evidentiaryshort, prevailingno to alter ourIn we see reason

isprobateThe the courtcontest cases. order ofstandard in will
therefore affirmed.

Affirmed.

All concurred.

Compensation Appeals Board
95-608No.

Appeal Newcombof Jonathan

Board)(New Hampshire Compensation Appeals
12,March 1997

(TeresaAlbee, MahoneyOssipeeD. ofLaw PamelaOffice of
orally),brief and for the petitioner.Mullen on the


