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Coos
No. 95-053

Company, Inc.LumberPutnam

v.

Sons,& Inc.Eddie Nash

17,March 1997

(DavidEliot, K.P.A., Maine Fulton onBlickensderfer, ofFulton &
plaintiff.the and for theorally),brief

Colebrook, Cazden, ofof and ElizabethWaystack King,&
brief,(David Cazden on the andKingD. and ElizabethManchester

theorally),Cazden for defendant.Ms.

OpinionMemorandum

defendant, Sons, Inc.,Nash & appealsPER The EddieCURIAM.
J.) for{Lynn, granting judgmentSuperiorthe of the Courtdecision
Inc., thatgroundon theCompany,the Putnam Lumberplaintiff,

theof a contract forbarred further considerationestoppelcollateral
the Weparties.a betweenloggingand sale of skidderpurchase

reverse and remand.
1990, agreed purchaseto a fromplaintiffIn the skidderDecember

$10,000,worth$24,000,for a trade-inthe defendant which included
shortly$14,000. plaintiffdelivered to theplus The skidder was

1991, up the trade-inFebruary pickedIn the defendantthereafter.
the$14,000 paid bywas neverfrom The balanceplaintiff.the

1991, plaintiff writingin the inSeptember complainedandplaintiff,
instead a 1986the was a 1981 model ofto the defendant that skidder

model, The that the skidderplaintiff also claimedrepresented.as
repairs.extensivegood requiredwas in condition andnot

earlyThe no relative to the contract untildefendant took action
1994, the filed a collectionit took of skidder andpossessionwhen

theto recoverseekingaction in the Colebrook District Court
(1) to$14,000 paid. plaintiff:never The movedplaintiffwhich the

1996),RSApursuant (Supp.the case to 508:4dismiss defendant’s
(2)run; requestedstatute of limitations hadthree-yeartheclaiming

aCourt forCounty Superiorbe to Coosthat the case transferred
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(3) damages allegingfor severaltrial; a counterclaimand filedjury
J.) afound that(Desjardins,The District Courtof action.causes

24,Decemberno later thanpartiestheexisted betweencontract
on the groundmotion to dismiss1990, plaintiff’sand thegranted

Itlimitations.by the statute ofwas barredthat the defendant’s suit
toparties”theissues and claims ofremaining“allalso transferred

superior court.the
injunctivein court forsuperiora petitionthen filedplaintiffThe

return of thethings,other theseeking, amongreliefdeclaratoryand
evidentiary hearingansuperior court ruled withoutskidder. The

of doctrine of collateralthat, theupon applicationbased the
thebelongedskidder tofindings,the district court’s theestoppel to

plaintiff.

of the defendant’sonlyneed oneappeal,On we address
in the doctrine ofapplyingthe court erredsuperiorthatarguments:

agree.Weestoppel.collateral
by partya in a laterestoppel relitigationtheprecludes“Collateral

in which hepriorin a actionactually litigatedof matteranyaction
P.,a In re 126in with him wasprivity party.”or someone Alfred

(1985).628, 629, 1264, 1265N.H. 495 A.2d

... be before collat-Three basic must satisfiedconditions
tosubject estoppelwill issue mustestoppeleral arise: the

action, mustin the first action havebe identical each
merits,finally partythe the and the to beresolved issue on

action,a in firstestopped appeared partymust have as the
in who so.or have been with someone didprivity

Portsmouth, 561, 570, 689,A.2d 693Daigle Cityv. 129 N.H. 534of
(1987). Here, hasthe condition not been satisfied.second

some, all,in but ofThe district court decided notquestionorder
remainingif. The issues wereproceedingthe issues in the before

court, they pending.remainsuperiortransferred to the where
circumstances, thatUnder these we conclude the district court

final, order. v.interlocutory,was an not a See Germainorder
(1993).760,Germain, 82, 84, theAccordingly,137 N.H. 623 A.2d 761

merits,issue the andyet finally anyaction not resolved onfirst has
Petition Donovanestoppel does not Seeapply.collateral d/b/aof

(1993)78, 1322,Home, 81, A.2d 1324137 N.H. 623GroupDonovan
judicata).of doctrine of res(discussing application



672

superiorBecause the court erroneously uponrelied the doctrine
estoppel,of collateral we reverse its decision and forremand

further inproceedings withaccordance this opinion.

Reversed and remanded.

All concurred.
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HampshireNew ofDivision Human Services
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Ralph R. Allard & a.
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Howard, (SuzanJeffrey R. attorney general Lehmann,M. assis-
attorney general,tant on the brief and for theorally), plaintiff.

(Jean-ClaudeAssociates,Sakellarios & of Manchester
Sakellarios on brief orally),the and for Ralphdefendant R. Allard.

Home,NursingMammoth filedInc. no brief.

Broderick, RalphJ. Defendant R. Allard theappeals Superior
J.)(McGuire,Court’s ruling grantedwhich summary tojudgment

plaintiff,the the New Hampshire Services,Division of Human while
denying Allard’s cross-motion for summary judgment. The trial
court ruled the plaintiffthat was recaptureentitled to Medicaid
depreciation payments Home,made to defendant Mammoth Nursing

(Mammoth)Inc. between 1976 and 1985. We affirm.
1985, Allard,From along sister-in-law,1971 to with his andwife

Mammoth,operatedowned and a fifty-five innursingbed home
1976,Manchester. In Mammoth became a full-time Medicaid pro-

vider. As a program participant Mammoth received depreciation


