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superiorBecause the court erroneously uponrelied the doctrine
estoppel,of collateral we reverse its decision and forremand

further inproceedings withaccordance this opinion.

Reversed and remanded.

All concurred.
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Howard, (SuzanJeffrey R. attorney general Lehmann,M. assis-
attorney general,tant on the brief and for theorally), plaintiff.

(Jean-ClaudeAssociates,Sakellarios & of Manchester
Sakellarios on brief orally),the and for Ralphdefendant R. Allard.

Home,NursingMammoth filedInc. no brief.

Broderick, RalphJ. Defendant R. Allard theappeals Superior
J.)(McGuire,Court’s ruling grantedwhich summary tojudgment

plaintiff,the the New Hampshire Services,Division of Human while
denying Allard’s cross-motion for summary judgment. The trial
court ruled the plaintiffthat was recaptureentitled to Medicaid
depreciation payments Home,made to defendant Mammoth Nursing

(Mammoth)Inc. between 1976 and 1985. We affirm.
1985, Allard,From along sister-in-law,1971 to with his andwife

Mammoth,operatedowned and a fifty-five innursingbed home
1976,Manchester. In Mammoth became a full-time Medicaid pro-

vider. As a program participant Mammoth received depreciation
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$79,052. These werepaymentsplaintiff totallingfrom thepayments
home’snursingexhaustion of theprogressivethedesigned to reflect

patients.caringin course of for Medicaidthefacility equipmentand
DHS, 968,F.2dof N.H.,v. 879Ctr. StateConvalescentSee Hoodkroft

(1st (1990);1989), denied, 1020 M.cert. 493 U.S.969 Cir. cf.
1994).(7thChirelstein, 141-42 ed.Federal Income Taxation

executed a1985, Mammoth and its three shareholdersIn June
Courville and Asso-agreementand with Richard G.salepurchase

acquire(Courville), agreedCourville topartnership.a limitedciates
20,SeptemberOnpersonal property.estate andMammoth’s real

1985, a of that trans-signed series documentsthe shareholders
Thein Courville. shareholderstheir interests Mammoth toferred

equipment,all of Mammoth’sconveyeda bill sale whichexecuted of
Infixtures, inventoryand to Courville.property, supplies,moveable

Mammoth,wife, signedaddition, warrantyof apresidentAllard’s as
Courville.physical plantland and toconveyingdeed Mammoth’s

“all the authorizedThe also a bill of sale forsignedshareholders
along separateaof stock” of Mammoth withand issued shares

shielding fromagreementand “hold harmless” Courvilleindemnity
inas the“prior conveyance specifiedall debts to the date ofexisting

Nursingfor sale MammothAgreementand the ofPurchase Sale
Home, attempt recapture byor toany recaptureInc. ... as well as

bytransaction was twoHampshire.” cappedthe State of New The
in favor of the sharehold-promissory notes that Courville endorsed
of CourvilleFollowing prodigious exchange paperwork,ers. this

warrantyit had Mammoth. Theacquiredleased the assets back to
deed, plant, was ulti-property physicalthe andtransferring real

19,recorded on December 1985.mately
sale, audit and concludedplaintiffAfter the 1985 the conducted an

$335,937.in of Thegainthat sale had resulted athe to Courville
it hadsought depreciation paymentsto theplaintiff recapture

N.H. Med. Asst. Manualpreviously paid to Mammoth. See
9999.7(b)(4). requested admin­payThe defendants refused to and

1989, hearing,In a division’s directoristrative review. after the
ofruled the to the full value theplaintiffthat was entitled recover
to thedepreciation years priorto Mammoth in thepayments made

althoughnot failed toruling appealed,sale. The was the defendants
plaintiff’scourt therepay depreciation. superiorthe The dismissed

attempt groundsinitial award on theto enforce the administrative
appeal toapplicable expired.that the statute of limitations had On

court, thethis the was reversed and casetrial court’s dismissal
v.proceedings.remanded for further N.H. Div. Human Servicesof

(1994).604, 70,Allard, 607, 72 On remand each138 N.H. 644 A.2d
forparty summary judgment.moved
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The trial plaintiff.court ruled for the It rejected Allard’s
argument that underlyingthe transaction awas stock sale followed
by a reorganization and oftransfer assets from Mammoth .to
Courville. Allard asserted that this two-step precludedtransaction

ofrecapture depreciation payments therebecause had been no sale
Gardens,of the analysisassets. inApplying Harris,Chateau v.Inc.

(E.D. 1980),Supp.497 F. 133 Mich. the court thatconcluded the
parties outset,intended the transaction to be an saleasset from the
despite their toattempts later it as a stock sale. Thischaracterize
appeal followed.

Allard theasserts that trial court in treatingerred the two-step
stock and a transaction, when,sale asset transfer as single he
argues, it of phases.consisted two distinct For part plaintiffits the
argues that the trial court was correct in ruling that “the transfer

transfer;of rather,assets was not from stockseparate the it was one
intransfer two parts.” plaintiff arguesconducted The also that

collateral estoppel relitigationbars the of issues that were deter-
mined in the prior administrative hearing. Although plaintiff’sthe
writ and other pleadings specifically referred to the unappealed

fact,administrative determination a ofas matter historical the
plaintiff never argued before the trial thatcourt the defendants

collaterally estoppedwere by the administrative decision. Accord-
ingly, we decline consider argumentto this appeal.on See State v.

503, (1996).Chick, 141 N.H. 688 A.2d 553 The dispositive inissue
therefore, transfer,this appeal, described,is thewhether as is more

anappropriately labeled asset orsale a stock sale.
In reviewing a ofgrant summary judgment, we consider the

affidavits, them,and all reasonable inferences drawn from in the
light most favorable to the non-moving party. Sullivan,See Dwire v.

428, 430, (1994).1359,138 N.H. 642 A.2d 1360 To the extent that the
non-moving party either orignores does not dispute facts set forth

affidavits,in the moving party’s they are deemed admitted for
purposes Willis,of the 980, 983,motion. See Arsenault v. 117 N.H.

(1977).264,380 A.2d 266
Under both the Federal Medicare and programs,Medicaid States

that receive program funds must reimburse providers for the costs
1396a(a)(13)(A)of caring qualified patients. §for See 42 U.S.C.

(1994) (Medicaid); Hoodkroft,see also 879 at (notingF.2d 969-70 the
similarity thebetween Medicare and regulationsMedicaid on
depreciation). Depreciation expenseis a reimbursable under both

9999.7(b)(1)programs. (Medicaid);See N.H. Med. Asst. Manual
413.134(a) (1996) (Medicare).42 §see also C.F.R. Depreciation

payments, such case,as those at in thisissue are todesigned reflect
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Conversely,time.overnursing home’s assetsvalue of adecliningthe
usefulnessthat retain theirassetspaidis not ondepreciation

Chirelstein, atsupraand land.such as stockindefinitely, Cf.
allowed, necessarilythe arepaymentsisWhen depreciation142-43.

thegain, upat this toinexact; therefore, gain,item is sold awhen an
asby governmentthepaid, “recaptured”isdepreciationamount of
v.Health CareRegionalOmahaCreightonSeedepreciation.excess

1991).(8th563,Sullivan, 565 Cir.950 F.2d
tosubjectsale notstock isprograms, pureaUnder both federal

depreciableofnot the transferas the sale does involverecapture,
Humana, Heckler, 758Inc. v.one to another. Seepartyassets from

(1986);(D.C. 1985), denied, 1055696, cert. 474 U.S.Cir.F.2d 703
135; Dept.Health Care v.Gardens, F. at ManorSupp.497Chateau

1988),(Pa.628, appealCommw. Ct.P. A.2d 631Welfare, 551of
1989).(Pa. hand, it is welldenied, the other also829 On562 A.2d

gain, subjecta it isis sold fordepreciatedthat once a assetsettled
Thus, the characteriza­F.2d 969-70.recapture. Hoodkroft, 879 atto

is ofasset sale or a stock saleof transaction as either antion this
Humana, 758 F.2d at 705-06.parties.thesignificancevital to Cf.

case,in we adhere to thethe transaction thisevaluatingIn
transaction, notof the andthat the substancerecognized principle

theform, transfers under federalanalysiswill control the ofits
See, 705;Humana, 758 at Coast MedicalF.2dprograms. e.g., Pacific

(9th 1980);Harris, 123,v. 132-33 Cir. ChateauEnterprises 633 F.2d
135-36; Care, atGardens, Health 551 A.2d497 F. atSupp. Manor

Medical, theCoastsubject,In the case on thisleading631. Pacific
acorporate spherethat in theNinth Circuit of notedAppealsCourt

isby a transfer of assetsquicklystock sale that is followed
Medical,be as an asset sale. Coastconsidered to the same Pacific

such as the132. The also observed that authorities633 F.2d at court
Service, Exchange Commis­Revenue the Securities andInternal

routinelysion, Corporationsofthe California Commissionerand
to theby reorganizations bedeem stock sales which are followed

Id.straightof sales.equivalentfunctional asset
sale,intend an asset the parties’when theConsequently, parties

aterminology, suggestof that otherwiselegal mightuse certain
sale, application thestock will not thwart the of Medicaid/Medicare

132-33; Gas & Co. v.Id. at Elec.system.reimbursement cf. Pacific
1968)(Cal.641,Co.,R. 442 644Dray ageW. Thomas & P.2dG.

“magiccertain words” at theagainst the elevation of(warning
intent). stated,of the As one court hasexpense parties’ Pacific

that be shown that theMedical “establishes where it canCoast
— thoughevenof an of assetsacquisitionintent a transaction was
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—it occurs through steps maya series of it be treated as an
acquisition Care,of assets.” HealthManor 551 A.2d at 631.

assets, alone,the orSimilarly, transfer of stock standing is not
decisive evidence the parties’of intent achieve typeto either of
transaction. See Community Hosp. Shalala, 1251,Lodi v. 94 F.3d

1996).(9th Cir.1254-55
case,In the present the trial court held that Courville “not only

but evenagreed,intended before the of nursing[thetransfer home]
stock, purchaseto the nursing home assets.” This conclusion is

by parties’ agreementbolstered the writtenoriginal which struc-
tured the transaction as an asset sale. the transactionWhile was
later segments,divided into smaller the governingcontracts each
element theof transaction were executed on the day.same This
suggests that the stock sale integrated partwas an of much largera

Troast, 598, 601,v. 131,transaction. Kilroe 117 N.H. 376 A.2d 133Cf.
(1977).

evidence, whole,The taken as a establishes initialCourville’s and
intent,continued even after the transaction was allegedly restruc-

tured, acquireto the of nursingassets the home. We withagree the
trial court that Allard’s reliance the purported legal significanceon

two-partof the structure of the transaction is insufficient to
partiesdemonstrate that notthe did intend an sale.asset As in

Chateau Gardens:

The transaction here was not solely the sale of stock.
Rather, buyer] throughout[the had the intent acquiringof

usingthe assets as a whole and them to provide health care
provisionservices to the residents. The of those services is

verythe of thepurpose [Medicaid] reimbursement scheme.

Gardens,Chateau F.497 atSupp. 135-36.
we inFinally, do not find merit Allard’s assertion that the

continued survival theof home’snursing corporate identity under-
mines the trial court’s determination of Theintent. survival of the

factor,original provider one be in conjunctionis to considered with
the other evidence of the parties’ intent. See American Medicorp,

1983)Schweiker, (9th (survival68,Inc. v. 714 F.2d Cir. provider70 of
corporation precludedoes not application of Coast MedicalPacific
standard). When, case,inas this the other evidence overwhelmingly

partiesdemonstrates that the intended to sell the ofassets the
provider, sale,the transaction is appropriately classified as an asset
notwithstanding provider.the status of the Lodi CommunityCf.
Hosp., 94 F.3d at If1255. we were to adopt argument,Allard’s we
would be thecondoning perpetuation of assetless corporate shells
for the purposesole of planning.business As weMedicare/Medicaid
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overprevailbe allowed toform should notinstructed thatjusthave
onelaw, to substitute artificethe we declinein this area ofsubstance

for another.

Affirmed.
All concurred.
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BraggM.Victor
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HampshireDirector, of Motor VehiclesNew Division
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Portsmouth, noplaintiff,the filed brief.T. forJeffco, ofStephen

Howard, Judge,J. seniorattorney general (StephenR.Jeffrey
brief,the and Brooksattorney ongeneral,assistant Jennifer

Gavilondo, attorney, orally) for the defendant.

defendant, Hamp-Broderick, director of the NewJ. The the
(DMV), appeals SuperiorVehicles theDivision of Motorshire

J.) Bragg’sVictor M. motiongrant plaintiffof(Fitzgerald,Court’s
We reversesuspension order.an administrative licenseto dismiss

remand.and
test after hisrefusal to take a chemicalFollowing plaintiff’sthe

25, 1995, his driver’swhile intoxicated on Marchdrivingforarrest
(1993)RSAdays pursuantfor 180 to 265:91-asuspendedlicense was

1995). 27,(amended 1995, anthe DMV held administrativeAprilOn
(1993)RSAsuspension, see 265:91-bto review the licensehearing

(amended 1995,1995); 12, the untilMay upheld suspensionon it
21, 1995. superiorthis decision to theappealedplaintiffOctober The

1996).25, plaintiffThe263:75May (Supp.on 1995. See RSAcourt


