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admission todenyingpublic bytheprotectingfavor ofinresolved
1994).(Or.1299, 1302874 P.2dJaffee,In reapplicant.”the

meaningfulsituations wherearemindful that thereWe are
misconduct;taint of seriouspriorthewill overcomerehabilitation

believe, tohere, has failedweThe applicantnot a case.this is such
to warrantcharacter”moralrequired “goodthedemonstrate

ability highof aonlythat demands “nota professiontoadmission
Petition, 207,N.H.66Ricker’sorder, integrity.”strictestbut the

omitted).(1890)559,250, (quotation29 A. 581

denied.Application

All concurred.
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(CynthiaJeffrey attorney generalHoward, White,R. L. assistant
attorney orally),general, on the brief and for the State.

byDuggan, appellate defender, Concord,E. chief of briefJames
orally,and for the defendant.

by proGordon, brief,B. se.Steven

Broderick, defendant, Gordon,J. The Steven was convicted of
juryaggravated Superiorsexual assault after a trial infelonious

(amendedJ.). (1986) 1992).(Dalianis, InCourt See RSA 632-A:2
separate appeals, arguesbut the that theconsolidated defendant

admitting allegedly privilegedtrial court erred in into evidence
attorney failingand instatements he made to an instructor to recall

juror independent legal duringwhether hera to determine research
the verdict. We affirm.deliberations affected

testimony following. 1991,The at trial revealed the In the fall of
Hampshirevictim, Newthe an administrator and teacher at Tech-

College began relationshipNashua,nical in a consensual sexual with
college. Julydefendant, 1992,the a student at the In the victim

relationshipinformed the defendant that their over. In re-was
sponse, prom-and,the defendant came to the victim’s home after

justising sexuallyher,that to talk to her.he wanted assaulted
September telephoned Parys,1992,In the defendant Judith a

lawyer paralegal college, crying,and,and his instructor at the told
relationship thingsthat aher he had had with the victim and “that

Parysgone wronghad and that it was a mess.” He told that he was
college.himafraid the victim would have removed from the Later

day, Parys again.the same the defendant called He told her that “he
surprise,[the victim] and, much to his that shehad called had

agreed phone,to talk to him on the . . . and that he didn’t have to
up.”tie her

shaking1992, defendant,In the was likeOctober who and looked
crying, Parys teachingapproachedhe had been after she finished a

up rape inclass and told her that he had looked the definition of the
Hampshire that, definition,He based on the “heNew statutes. said

raped past.”[the victim]was sure that he had in the
charged aggravatedThe defendant was later with four counts of

attempted aggravatedone count offelonious sexual assault and
(1986).632-A:2;felonioussexual assault. See RSA RSA 629:1 Before

Parys testifying againsttrial, to bar fromhe fileda motion in limine
byasserting protectedhim, communicationswith her werethat his

attorney-client privilege.the The trial court denied the motion. The
aggravated sexualdefendant was convictedon one count of felonious

assault.
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counseltrial, trialthe defendant’safteryearoneApproximately
theuphad lookedhim that shewho toldjurorsof themet one

Hamp-in Newthefelonious sexual assaultaggravatedofdefinition
theConsequently,jury deliberations.duringCodeCriminalshire

totrial, jurorrecall theseeking tofor newfiled a motiondefendant
on the verdict.research hadindependentthe effect herdetermine

the motion.court deniedThe trial
hisdenyingerred intrial courtthat thearguesfirstThe defendant

attorney-clientbased on thetestimonyParys’motion to exclude
ofthe standardstatedpreviouslyhave notAlthough weprivilege.

theThe ofruling: determinationreview, evidentiaryanyit is that of
in soundrests theprivilegeattorney-clientof theapplicability
Latshaw, 137Maine v.Key Banktrial court.of thediscretion ofCf.

(1993) (marital952, privilege).665, 673, 957633 A.2dN.H.

attorney-client“[a]nthatgenerally recognizedIt is
(1) assistanceseeks advice orpersonais created whenrelationship

(2) tosought pertainsassistancethe advice orattorney,anfrom
(3) theandcompetence,attorney’s professionalthematters within

theactually givesoragrees givetoimpliedlyorattorney expressly
20, 25,N.H.Arcidy,v. 138McCabeadvice or assistance.”desired

omitted).(1993) Here, ofthe burden446, (quotation635 A.2d 449
thelies withrelationshipattorney-clientexistence of anproving the

that heargumentconceded at oralId. The defendantdefendant.
1992 conversations.September phonein thelegalno advicesought

atthe October 1992 conversationonlyneed look atConsequently, we
relationshipattorney-clientwhether ancollegethe to determine

and, hence, attorney-client privilegethewhetherwas established
applies to that conversation.

limine, heardthe trial courtthe motion inhearingAt the on
defendant’sof whether thequestionon theconflicting testimony

attorney-clientParys collegewith at the established anconversation
him “toParys gotoldThe defendant maintained thatrelationship.

and, returned, him tohe she advisedin the R.S.A.’s” whenlook
Additionally, he con-space.”off hergive [the victim]“back and

backphone getsome calls andParysthat offered to “maketended
to [him].”

different, however.quiteof the conversation wasParys’ version
gone“he had toinformed her thatShe contended that the defendant
‘rape,’the definition oflibrary, upR.S.A.’s in the law had lookedthe

offeringRather thanraped [the victim].”and believed that he had
“ram-advice, because of the defendant’sParys testified thatlegal

in edgewise.”to a wordgetshe “didn’t have a chancebling,”
within theis a factual determinationcredibilityThe of witnesses

617, 620,Briere, 138 N.H.of the trial court. State v.sound discretion
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(1994).551,644 A.2d 554 we find that“[U]nless no reasonable
conclusion,”person could have come to the same we defer to the

706,trial court’s credibility Crotty,determination. State v. N.H.134
(1991) omitted).711, 1078,597 (quotationA.2d 1082

The trial court’s thatdetermination the defendant “did not . . .
seek inParys legaladvice from her capacity” adequatelyis
supported by Parysthe record. testified that the soughtdefendant
“absolutely legalno advice” and that she none.gave Additionally,

—she testified that she informed her classes some of which the
—defendant attended that she did not give legal advice and that she

believed to do so could violate the Rules of Professional Conduct.
Even the defendant’s testimonyown does not hissupport argu­

ment that he sought legal Parysadvice from in her capacity as an
attorney. limine,At the hearing on the motion in the defendant read

testimonyinto the record his an proceedingfrom earlier that when
spoke Parys,he to he thought somebodyhe was to in“talking

confidence. You tell somebody you you’rethat trust or that friendly
things you justwith that openlywouldn’t stand out there sayand

. . . .” inSpeaking enough;confidence is not “where one consults
an attorney lawyernot as a abut as friend or as . . .[an] adviser

.,. . the consultation is not professional nor the statement privi­
al.,K. etleged.” 88,§Broun McCormick on Evidence at

(J. 1992).ed.,322-24 Strong 4th ed.
Moreover, the defendant’s conduct at two earlier proceedings,

which the trial court in ruling,considered its does not thesupport
privilegeexistence of the he now seeks to invoke. Prior to the

—trial,defendant’s Parys twice testified at a hearing on a domestic
petition byviolence againstfiled the victim the defendant and at a'

—judicial hearingreview board at the college about the conversa-
tions she had with the in Septemberdefendant and October 1992.
According testimonyto the defendant’s at the hearing on his motion

limine,in at the dbmestic hearing, Parysviolence indicated that she
representdid not either party; the defendant apparently did not

object. At judicialthe hearing,review the defendant remarked
Parys:about “I realize she’s an attorney, but she’s here as a witness.

If play attorney,she wants to then she representshould somebody.”

“A client has a privilege to refuse to disclose and to prevent
any other person from confidentialdisclosing communications made
for the purpose facilitatingof the rendition of professional legal

502(b).services to the client . . . .” N.H. R. Ev. Because the
defendant never an attorney-clientestablished withrelationship

however,Parys, he cannot now assert the aprivilege as shield
against the admission Parys’ testimony.of
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request tothe defendant’sdenyingerr intrial courtdid theNor
jurorstheright bringtolegalhas theparty“Neitherjuror.arecall

This is aorallythem examined.and havejudgetrialthebefore
v.court.” Bunnellof the trialdiscretionthe soundmatter within

(1985)1282, (quotations,663, 669, A.2d 1286Lucas, 495126 N.H.
omitted).and citationellipsis,

trial, defensemotion for newthesupportinghis affidavitIn
in jury delibera-layoverthe weekend“duringthatallegedcounsel

upto look the Newlibraryto ajurors] gonethe hadof[onetions
counsel further stated:statute.” DefenserapeHampshire

to indicatesaying anythingjuror]I recall [the8. do not
juror, or thatlibrary anywith otherto thegonethat she had

research or thethe fact of herdivulged eithershe had
ensuingthejuror duringotheranythereof toresults

Rather, explainedis that shemy recollectiondeliberations.
thisdid not discloselibrarythe alone andthat she went to

any juror.to other

indicatedjuror]thatspecific [theI have no recollection9.
her decision towas the cause oflibraryher researchthat

ensuingthenot-guilty duringthanguiltyvote rather
Rather, she explainedrecollection is thatmydeliberations.

testimony shewas due to otherguiltyher decision to vote
had considered.

miscon­juror’sis “whether theproper inquiryBecause the
verdict, duringmisbehavedthe and not whetherproduced [she]duct

Yeatman, 150, 156, 252,trial,” 15 A.2d 256Caldwell v. 91 N.H.the
(1940) omitted), of the trial court’s(quotation we find no abuse

669,Bunnell, at 1286.discretion. See 126 N.H. at 495 A.2dbroad

Affirmed.

All concurred.


