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PsychologyBoard of Examiners of and
Mental Health Practice
No. 95-427

Appeal Ruediger Grimm,of H. PH.D.

(New Hampshire Board of Examiners of
Practice)Psychology and Mental Health

11,April 1997

Hollis,Sulloway & of Concord H.(Margaret Nelson and Sean M.
brief,Dunne on the and Ms. Nelson orally), petitioner.for the

Howard,R.Jeffrey attorney general (Douglas Jones,N. assistant
attorney general, on the orally),brief and for the State.

Johnson, petitioner, Grimm, Ph.D.,J. The Ruediger H. appeals
the decision of the New ofHampshire Psychol­Board Examiners of

(board)ogy and Mental Health revokingPractice psychologisthis
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:15-b, (1995); 541:6330-A:14, III(c), RSAVIISee RSAcertificate.
on abasedhis certificate(1974). unanimously revokedThe board
(thea clientrelations within sexualengagedhefinding that

(1995).II(c) (d) See330-A:14, andof RSAin violationcomplainant)
first(1995). followed a successfuldecisionThe board’s330-A:24RSA

earlier, similar decision.anthis court fromDr. Grimm toappeal by
(Grimm I).(1993)42, A.2d 456Grimm, N.H. 635138See Petition of

the board’s latestthatarguesDr. Grimmappeal,presentIn the
(1) the secondbecause:and unreasonableis unlawfuldecision

whichoriginal panelthemembers ofcontained twohearing panel
(2) failed tolicense; “the boardandDr. Grimm’shad to revokevoted

andundisputed factscertaincredibility, ignoredassessproperly
in We affirm.the record.”not containedon informationrelied

Dr. Grimm wereagainstcomplaintrise to thegaveThe facts which
458-59,45-46, at and willI, at 635 A.2d138 N.H.in Grimmset forth

to the issuesthey pertinentthat areto the extentonlyrecountedbe
in appeal.raised this

the Board ExaminersI. Bias ofof

unlawful andrulingthe board’s wasthatarguesDr. Grimm first
thatpanelof theof the five memberstwounreasonable because

originalof thewere membershearingthe secondoverpresided
Dr. GrimmGrimm’s license.revoke Dr.had voted topanel which

hearingimpartialto a fair andrightdenied histhat he wasargues
andboth the Stateclauses ofprocessthe dueguaranteed byas

had prejudgedtwo membersbecause theseConstitutionsFederal
N.H.him. Seeagainstthus biasedcontroversyin and werethe issue

Dr.V, XIV We addressI, 35; Const. amend.art. U.S.pt.Const.
226,Ball,first, v. 124 N.H.claim StateconstitutionalGrimm’s State

in our(1983), solelylaw to aid347, citing federal231, 350471 A.2d
1139,590, 594, 1143493 A.2dv. 126 N.H.Maya,See Stateanalysis.
favorable(1985). that law is not moreconclude federal“Because we

analysis.” Appealfederalseparatemake noto the wepetitioner, of
(1995)1024, (quotation484, 492, A.2d 1031Dell, 668140 N.H.
(1974). haveLarkin, 421 U.S. 35 Weomitted); Withrow v.see

propertyhas a protectedthat Dr. Grimmdeterminedpreviously
safeguards process.him to the of dueentitlingin licenseinterest his

46, at 459.I, 635 A.2d138 N.H. atSee Grimm

everyofrightthat is theprovides “[i]tOur constitution
humanitythe lot of willimpartialas asby judgesbe triedcitizen to

to bothI, applies35. This mandateart.pt.N.H. Const.admit.”
in aactingof boardsand members administrativejudgestrial

Board,Planningv. HoldernessSee Winslowcapacity.quasi-judicial
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(1984).262, 267, 114,125 N.H. 480 A.2d 116 “Administrative officials
that must in an adjudicatory capacityserve are presumed to be of

reaching justconscience and of a andcapable fair result. The
is upon party allegingburden the bias to present sufficient evidence

to rebut presumption.” Cookish,this Appeal Maddox 133a/k/aof
180, (1990) (citation omitted).182, 1,N.H. 575 A.2d 3

A se ruleper disqualificationof due to the probability of
unfairness, applies when the trier pecuniaryhas interests

outcome,in the . .. has become personally embroiled in
him,criticism from a party before or when he has heard

inevidence secret at a prior proceeding, or when he is
party.related to a

Webster, 751,Plaistow Bank & 754,Trust Co. v. 121 N.H. 433 A.2d
(1981)1332, omitted).1334 (quotations If ofnone the factors

exist,justifying per se recusal then maya trier be ifdisqualified the
party presents “facts from which a sane and reasonable mightmind
fairly personalinfer bias or prejudice on the part of the judge.”

378, 384, (1983)State v. Fennelly, 1090,123 N.H. 461 A.2d 1092
omitted).(quotation Thus, whether we examine the issue of bias

under a per standard,se rule or under a reasonableness Dr. Grimm
bias,“must show the existence bias,of or such likelihood of or an

appearance of bias that the is unable to[fact-finder] hold the
balance between vindicating the interests of the and the[board]
interests 384,of the accused.” Id. at 461 A.2d at 1093 (quotation
omitted). Such a isshowing dependent on particularthe circum-
stances of each case. Hurst,See Appeal 702, 704,139 N.H. 660of

(1995).1143,A.2d 1145 We conclude that based on the facts of this
case, Dr. Grimm has failed to meet this burden.

Dr. Grimm’s claim of bias arises from the fact that two board
participatedmembers in both revocation proceedings against him.

bias,As evidence of Dr. Grimm refers to the board’s decision in the
first proceeding, which in part:stated has,“Each Board member
however, reached the critical factual conclusions in this case
[unhesitatingly] and with a clear conviction of their truth.” It is true
that we have invalidated ofrulings administrative boards when one
member has been found to have prejudged the particular facts of the

beforecontroversy Winslow,the board. See 267-68,125 N.H. at 480
A.2d at case, however,116-17. It is theequally that absent a
statutory mandate, members of an administrative tribunal will not

disqualifiedbe simply “theybecause strongly againstruled partya
in the first hearing.” Co.,Labor 219,Board v. Donnelly 330 U.S.

(1947); (1st236-37 884,United States v. Kelley, 712 F.2d 890 Cir.cf.
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1983) (even negativemade a determinationwhen fact-finder has
to recusal isrespect credibility, required).notparty’swith

italleged to be “must stem from andisqualifying,For an bias
on onopinionresult in an the merits someextrajudicial source and

partici-learnedthan the factfinder from [official]basis other what
Corp.,in the v.proceeding].”[same United States Grinnellpation

(1966).563, between theThe critical distinction384 U.S. 583
Winslow,and is that in 125 N.H.in Winslow this casecircumstances

115, arose265, prejudgmentA.2d the member’s fromat 480 at board
his asoutside duties decisiondevelopedinformation and beliefs

Here, reached their inmaker. the two board members conclusion
in quasi-judicial capacity.I theirGrimm

Furthermore, I, that the board’s criticalin we concludedGrimm
the panelbecause one ofonlyfactual determinations were flawed

throughout the entire and cross-­members was directpresent
I, 138of and Dr. Grimm. N.H.complainantexaminations the Grimm

46-47, the a rehearing635 at 459-60. We remanded case forat A.2d
lightto its in of livefindingsthe board reconsiderand directed

47-48, A.2d We will that thetestimony. presumeId. at 635 at 460. not
incapable followingof instructions onmembers are ourboard

Inc.,v. Enterprises,States National Medicalremand. UnitedCf.
1986) (new(9th906, onlyon remandjudge assignedF.2d 914 Cir.792

circumstances; judgeifexample, originalunusual for ex­under
ex­difficulty disregarding previouslyto havepected substantial

views). conclude,Thus, from the order insimplywe cannotpressed
itself, “unalterablyI the two members hadthat boardGrimm

Dell, 497,facts,” 140 668 atAppealthe N.H. at A.2dprejudged of
1034, Pangburnour in I. v.in contravention of directive Grimm Cf.

(1st 1962) (mere tribunalC.A.B., 349, 358 Cir. fact that has311 F.2d
the in not sufficientposition prior hearinga on facts a ispublictaken

hearing).in a Tofact-finding subsequentit fromdisqualifyto
hearing every time werequire paneland a newpresume otherwise

bodythe of an administrative would create anfindingreversed
our State.untenable strain on the administrative boards of Cf.

(inInc., at determining792 F.2d 914Enterprises,National Medical
to a remanded case to a differentnecessary assignit iswhether

fact-finder, whether it would “entail waste andcourt considers
appear­to in theany gain preservingoutduplication proportionof

fairness”).ofance

Grimm,Dr. both in and atFinally, note that his brief oralwe
a of the Circuit Courturges adoptto convention Firstargument, us

(1st3,Co., F.2d 4in In re Water 901referenced DedhamAppealsof
1990), may the case aappellate assignthe court towherebyCir.
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ondifferent fact-finder remand when a new trial is required. This
on aruling primarily specificwas based local administrative rule

court, id.,which a procedural preferencereflects of that see and the
practice is not constitutionally v.Hallidaymandated. UnitedCf.

(1stStates, 270, 1967).F.2d Furthermore,380 274 Cir. the First
Circuit has made it clear that “no linebright rules are inpossible
this balancingarea and instead a of all required”relevant factors is

decidingbefore to appointwhether newa trier on remand.
(1stStates, 975,v. 1989),Panzardi-Alvarez United 879 F.2d 985 Cir.

(1990).denied,cert. 493 U.S. 1082

II. Findings Factof

Dr. Grimm also that theasserts board’s decision was unlawful and
unreasonable because it “failed to properly evaluate the credibility
and ofveracity the complainant’s testimony and failed to give

toproper weight Dr. Grimm’s testimony and the whichevidence
him.”supports

1, 1995,Since January appeals afrom decision of the board
330-A:15-b,have been governed by chapter VII;RSA RSA541. see

1994, such,Laws 306:7. As we will not overturn the board’s decision
law,absent an error of unless we are satisfied that it clearlywas

(1974).unreasonable or unlawful. See RSA 541:13 “Administrative
findings of fact are to be primadeemed lawful and reason­facie
able.” Toczko, 480,Appeal 488, 800, (1992).136 N.H. 618 A.2d 805of

At the objectionheart of Dr. Grimm’s is the board’s refusal to
“adequately consider” his complainant’sdefense that the recollec-
tion of the in question real,events were not in fact productbut the

“pseudomemories.”of During the thehearing, defense offered the
expert testimony of Dr. Daniel Brown who thattestified the
complainant exhibited a number of “risk factors” for the creation of
pseudomemories, including tendencythe be easily hypnotizedto and

tosusceptibility suggestive interrogation. I,As we noted in Grimm
however, reject“the mayboard uncontradicted opinion testimony
that its expertiseown unpersuasive.” I,renders Grimm 138 N.H. at
54, 635 A.2d at 464. We note that Dr. Grimm unsuccessfully
challenged rejectionthe board’s expert testimonyof on
pseudomemories in Grimm I. findSimilarly, we that in this case the

againboard properly “used its expertise and technical background
to evaluate the theories and decide theywhether acceptedshould be

rejected.”or Id.

Dr.Finally, allegesGrimm that the board improperly relied
on unspecified scientific literature not contained in the record to
account for certain inaccuracies in complainant’sthe description of
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righthe thus denied theanatomy. contends that wasDr. Grimm’s He
541-A:33, (Supp.See RSA VIcontest this evidence.properlyto

brief,1996). he tofindings objectsA of that in hisnumber the
however, the on Becauseby board reconsideration.were modified

fact,the offindingsnot into account modifiedargumentshis do take
objec-presentDr.to the nature of Grimm’swe are unable assess
In reappeal.not them onAccordingly, we will addresstions. Cf.

Center, 328,Inc., 334, 541 A.2d130 N.H.RightsN.H. Disabilities
(claim(1988) left because of208, unexplored212 asserted but

party’sreferencesarguments developingorsupportingabsence of
on appeal).not be addressedposition will

remainingrespect to counsel’sreviewed the record withWe have
warranting nofind to be without merit andand themarguments

321, 322,137 627 A.2dVogel,v. N.H.Vogelfurther discussion. See
(1993).595, 596

Affirmed.

All concurred.

Grafton
No. 95-573

John Voelbel

v.

BridgewaterofTown

11,April 1997

(K.Clauson,K. of Hanover WilliamWilliamLaw Office of
orally), plaintiff.for theon the brief andClauson

('WalterBates, RA., L. andof Laconia MitchellMitchell &
brief, Bates for the defendant.Timothy orally),on and Mr.Bates the

MEMORANDUM OPINION

(town),defendant, appealsThayer, BridgewaterThe Town ofJ.
J.){Smith, granting reinstatement andSuperiorthe Court’s order

We and remand.John vacatepay plaintiff,back to the Voelbel.


