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restrictions, timely statutory challengea failure to file aparty’s
v.DermodySeelacking jurisdiction.courtsuperiorresults in the

(1993).296, 570, The294, A.2d 571627Gilford,Town 137 N.H.of
28, Theas of 1993.plaintiff Aprilto dismiss theselectmen voted

filedin a to amendhis dismissal motionsought challengetoplaintiff
The17, 1993, daysnineteen after the second dismissal.Mayon
thevaliditythe or ofto effectivenessright disputelost hisplaintiff

for athe courtpetitioned superiorbecause heselectmen’s action
Accordingly, theten after the dismissal.daysmore thanhearing

of the secondvaliditydecided theimproperlycourtsuperior
notissue, argued,as wasthe the defendantdismissal because

offorvacate and remand calculationbefore the court. Weproperly
The relevantlight opinion.in of thisplaintiffowed to thepayback

1991, 28,8, AprilMarch topayfor back iscalculatingtime period
1993.

thepetitionedheplaintiff arguesnow thatWe note that the
1993, of his26, hearing validityfor on theasuperior Aprilcourt on

by the recordsupportedis notargumentThissecond dismissal.
as, that thethings, there is no evidenceamong otherbefore us

aspetitiontheand treatedpetitioncourt received thesuperior
bynot persuadedwe areAccordingly,under RSA 105:2-a.sufficient

plaintiff’s argument.the

Vacated and remanded.

JOHNSON,J., sit;not the others concurred.did
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Nourie, P.A., (GordonWiggin & of Manchester A. Rehnborg, Jr.
on the brief orally),and for the plaintiff.

Starr, Peters,Wadleigh, (RobertChiesa,Dunn & of Manchester
E. Murphy, Jr. brief,and L. Murphy on the and Mr.Jennifer
Murphy orally), for defendant Salem RealtyFarms Trust.

Alexander’s filed noMarkets brief.

Broderick, (SalemJ. Defendant Salem Farm Realty Trust
Farm) J.)theappeals Superior Court’s (Coffey, ruling enforcing an
oral settlement agreement involving the transfer of a leasehold
interest. We conclude that the settlement subjectis to the statute of
frauds, (1983),RSA 506:1 and accordingly reverse and remand.

I

Salem Farm leases smalla building on a tract of land byowned a
third party. plaintiff,The Byblosthe Corporation, is Salem Farm’s
sublessee and runs a take-out food business on the premises. The
owner of the land and building operates a large retail electronics

1992,store on the site. Prior to the building from which the plaintiff
conducts its business was located inside a large supermarket
operated by defendant Alexander’s Markets. When the electronics

built,store was supermarket demolished,the was plaintiff’sand the
store became a free-standing structure. The demolition and con-
struction work on the site allegedly interfered with the plaintiff’s

operations,business and the absence of the supermarket deprived
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legalincircumstances resulted athe of foot traffic. Thesebusiness
battle, superiorclaims in theparties reciprocalin the filedwhich
court.

14, 1994, in superiora was held courtApril hearingOn motion
byfees to the Farm. Thestorage charged plaintiff Salemconcerning

sides,court, urged partiesfrom both the tobriefly hearingafter
ad-partiesof settlement. The and counseltypeconsider some

the balancetheyroom where remained forjourned to a conference
butday. expandedthe motion soonThey pendingof the discussed

day’slitigation.of all At endtheir focus to settlement outstanding
detailing posturea memorandum the ofparticipant preparedeach

The thenegotiations. partici-the five memoranda indicated that
agreementa Farmwherebyhad discussed settlement Salempants

exchangeinterest the in forplaintiffwould transfer its leasehold to
$500,000.

Farmplaintifflater it became clear to the that SalemSome time
settlement,offulfilling plaintiffwas at the terms the and thebalking

hearings,a After two ofcompel daysfiled motion to enforcement.
agree-trial found for the and ordered that theplaintiffthe court

The thereimplemented.ment be court determined that hadfully
Itcompromisean and an to theacceptance. pointedbeen offer of

memoranda,similarity parties’marked between the the detailed
negoti-time inwritings,of and the considerable spentcontent the

to beparties’ Havingation as confirmation of the intent bound.
minds,a the the court ruled that the statute ofmeetingfound of

includedagreement,frauds to the which theapply parties’did not
land, . . . will nottransfer of an interest in because statute“[t]he

Accordingly,settle a civil action.” theagreementinvalidate an to
writing satisfydid a existed that wouldcourt not determine whether

frauds. This followed.appealthe statute of
in respectsthat the trial court erred severalarguesSalem Farm

parties bindingit that the had entered into awhen determined
plaintiff’sFarm also asserts that theagreement.settlement Salem

following negotiations estopsthe months the it fromduringconduct
arguesFarmarguing agreementthat a valid exists. Salem further

that, exist, ofagreement agreementan did the terms thatassuming
underlying uponofplaintiff litigationlimit the to reinstatement the

contends that the trial court erredFinally,breach. Salem Farm
toapplywhen it that the statute of frauds did not thedetermined

argument in turn.current case. We address each

II

bindingtrial court’s that a settlementThe determination
existed, the terms ofdisputedand its construction ofagreement
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Textiles,agreement, questionsthat are of fact. BelknapSee Inc. v.
Industries, Inc., 28, 30,Belknap 1141,121 N.H. 424 A.2d 1143

(1981); Watson, 510, 511,v. 204,Harrison 116 N.H. 363 A.2d 205
(1976). Similarly, proving“[t]he burden of estoppel uponis partythe

it,asserting and its questionexistence is a of fact to be byresolved
Co.,the trier of fact.” v. 686, 690,Olszak Peerless Ins. 119 N.H. 406

(1979).711, law,A.2d 714 Absent an error of this court will affirm
the trial court’s rulings on these issues if they are supported by the

See, e.g.,evidence. Guaraldi v. 457,Trans-Lease 136Group, N.H.
(existence(1992)461, 648,617 A.2d Olszak,650 of agreement); 119

691,N.H. at 406 A.2d at 714 (estoppel).

The trial court’s reasons for finding that a binding
settlement agreement existed supportedare by ample inevidence
the record. Its determination that agreementthe provided for
reinstatement of the underlying litigation only if Salem Farm was
unable to close problemsbecause of with title or hazardous waste is

supported byalso the evidence. Accordingly, its decision to enforce
the terms of the sale following Salem Farm’s voluntary breach must
be affirmed. Hawthorne Trust v. Bank,Maine Savings 136 N.H.Cf.
533, 539, (1992).828,618 A.2d 832 Similarly, the trial court could
appropriately find that Salem Farm had not met its burden of
establishing the basic elements of estoppel, Town Nottinghamcf. of

Homes, Inc.,v. Lee 438, 442-43,118 N.H. 940,388 A.2d 942-43
(1978), as the court alreadyhad determined plaintiffthat the had
acted reasonably during periodthe time in question, suggesting that

plaintiffthe did not intend to mislead or induce reliance by Salem
442,Farm. Id. at 388 A.2d at 942. We therefore proceed to a

consideration of Salem Farm’s remaining argument.

Ill

Whether the trial court correctly concluded that the
statute of frauds did not apply to this settlement agreement is a
question of law that we review Tsiatsios,de novo. See Tsiatsios v.

173, 176, 1335, (1995).140 N.H. 663 A.2d 1338 The statute of frauds
provides that “[n]o action shall be uponmaintained a contract for
the sale of land unless the agreement upon which it is brought, or
some thereof,memorandum is in writing and signed by the party to
be charged, byor some person authorized him inby writing.” RSA
506:1. “A parol agreement to lease land for a term yearsof is a
contract to anconvey interest in land[] within the Statute of
Frauds.” 470, (1898).Smith v. Phillips, 471, 183,69 N.H. 43 A. 183
Consequently, agreementan to transfer a leasehold interest must
also inbe writing to be enforceable. See Wilson v. 634DelPapa, A.2d

(Me.1252, 1993).1254 n.3
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however, in Bockthat our decisionsplaintiff argues,The
(1990),161, and(Lundstrom) Lundstrom, N.H. 573 A.2d 882v. 133

(1988),560, 547 for the130 N.H. A.2d 202 standMurray,Halstead v.
by counsel needagreements negotiatedthat settlementproposition

of thesereadingthe statute of frauds. Such a broadcomplynot with
thosethe factual difference betweenoverlooks essentialdecisions

the cases involved theand one: whilepresent priorthecases
statute, the case thepresent implicatesof the“authority” clause

heart the statute.very of
Bock, thereIn the court stated that “becauseboth Halstead.and

client,attorneythe and hisrelationshipis such a betweenspecial
to hisrequireFrauds not the client authorizeour Statute of does

action ainvolving disputein to an landattorney, writing, settle
Halstead, 566,130 N.H. 547subjectthe atthrough property.”sale of

165,Bock, 133 at A.2d at205; (quotationA.2d at N.H. 573 885
Co., 225, 734,omitted); 226, A.v. N.H. 40AmoskeagBeliveau 68cf.

(1894). toattorney’s authoritynot an be evidencedBy requiring734
frauds,the this courtcompliesa that with statute ofby writing

playsthat an in a client’srecognized special attorneythe role
Halstead,agent.a that of mere See 130role that transcendsaffairs:

565-66, 547 A.2d 205.N.H. at at
however, awe address the need forpresent appeal,In the must

a agreement negoti-adverse to settlementwriting partiesbetween
involves the transfer of anby agreementcounsel when theirated

arein The reasons for the statute of fraudspolicyinterest land.
toopposing litigants togetherthan when comenever more evident

Gen.out their differences. See Weale v. Massachusettsthrash
(1977)428, 431, 925, (statingN.H. 374 928Housing 117 A.2dCorp.,

tocertaintyintended to andpromotethat the statute of frauds “is
transactions”).in theperjuriesfrom frauds and Unlikeprotect land

Halstead, the andattorneyin Bock and in whichsituation at issue
unitya ofspecial by completea status underscoredenjoyedclient

interest, litigants divergentcase involves with intereststhe current
addition,In thepolicy legislature’sthe behindincentives.and

928,statute, Weale, 431,117 at 374 A.2d atof the see N.H.enactment
inform court’s liberal ofnecessarily policythis otherwisemust

Halstead, 565,130agreements. See N.H. atenforcing settlement
attorneysWhile that are to beA.2d 205. it is true deemed547 at

Case, 413, 50,court, 414, 112of 99 N.H. A.2dofficers the Welanko’s
(1955), not,in in and ofinvolvement a transaction does51 their

initself, certainty titles to such an extenteclipse the need for land
of the can be overlooked. O’Brienlegislaturethat the commands Cf.

(1996) (court435,O’Brien, 437, 1352,141 N.H. 684 A.2d 1354 willv.
policies).to clearly legislativecreate definedexceptionsnot
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considerations,In light that,of these holdwe when a
agreement land,settlement includes the an intransfer of interest it

Therefore,necessarily implicates the statute of frauds. the agree­
in writing signed byment must be and toparty charged,the be or

by person bysome authorized him. RSA 506:1. We tocontinue
to theadhere view that settlements that land conveyancesinvolve

excepted from theyare the statute when are finalized under court
359, 360,Seesupervision. Perley Bailey, 570,v. 89 N.H. 199 A. 571

Ladd, (1828).(1938); 370,4 Likewise,Fernald v. N.H. 370 whencf.
factors, fraud,certain “such as part performance or other equitable

considerations, are the trialpresent,” may dispensecourt with the
Weale, 431,need for a written agreement. 117 N.H. at 374 A.2d at

928. implicateSettlements that do not the statute of frauds may also
remain unwritten. Manchester v.Housing Zyla,Auth. 118 N.H.Cf.
268, 268-69, 225,385 (1978);A.2d 226-27 Burtman,Burtman v. 94

412, 415, 367, (1947).N.H. 54 A.2d 370 Finally, as we held in
Halstead, an attorney’s authority to litigationsettle for a client

inneed not be ifwriting, even the settlementunderlying implicates
Halstead,the statute of 566,frauds. 130 N.H. at 547 A.2d at 205.

When, however, opposing partiestwo agree to a conveyance of an
land,ininterest with lawyer involvement,or without the fact that

conveyancethe is of apart settlement does not remove the
transaction from the confines of the statute. See Omaha Nat. Bank

Mullenax, (Neb. 1982).Omaha v. 755,320 N.W.2d 758 The trialof
court’s determination thethat statute of inapplicablefrauds is to

is,present therefore,the case reversed. theAs trial court never
determined if a writing existed that satisfywould the statute of
frauds, the matter is remanded for further proceedings consistent

opinion.with this

Reversed and remanded.

All concurred.


