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Broderick, Sutfin, D.D.S.,J. respondent, Lloyd appealsThe V
a of the Hampshiredecision New Board of Dental Examiners
(board) himreprimanding fining deceptiveand for a misleadingand
professional services advertisement that ran in several newspapers.

(1995).317-A:18-a,See VI WeRSA hold that the board’s order
respondent’sviolated the commercial speech rightsfree under the

first amendment to the United Accordingly,States weConstitution.
reverse.

I

The respondent, periodontist,a licensed New Hampshire pat-
vibrating 1994,ented a probe designed gum Duringto treat disease.

the respondent advertised the ofsurgical benefits his new device in
several HampshireNew newspapers:

The United States Patent and Trademark Office has
recently patenta Dr. Lloydawarded to Sutfin covering
surgical methods which can make periodontal treatment

for you.easier State authorities have acknowledged that
proceduresthese new helpedhave make ordinary gum

nosurgery longer necessary and provide several advan-
tages patients discomfort, inconvenience,to such as less

change loss,and in appearance, less tooth fewerand
appointments. surgicalThese approaches can be performed
without therapists placing their pa-hands within the

mouth and cutting throughtient[’Js without the outer
the Nogum,. sutures are Dental flossingneeded.surface of

required.is not inprocedures eyeSimilar are used surgery.
if you really extractions, first,Find out need surgery or

then if these newly patented approaches you.can benefit
Call a appointmentfor consultation or to obtain our infor-

packet.mation

advertisement,reviewingAfter the the respon-board notified the
indent September 1994 that it intended hearingto conduct a to

ifdetermine the advertisement professionalconstituted misconduct
11(h) (1995).317-A:17,under RSA That statute authorizes the board

to sanction a advertisingdentist for that:

(1) Deceives or is intended to public concerningdeceive the
services, licensee,techniques, qualificationsdental the of a

or the toprices charged;be

(2) or suggestsClaims that the licensee enjoys professional
superiority or inperforms services a manner tosuperior
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theby chapter or that licenseelicensed thispersonsother
in aany particular painlessserviceperforms services or

manner; or

(3) drugof or medicine of ananyAnnounces the use
isany or anesthetic thatsystemformula orunknown

misnamed, reality-used.or inunnamed, misrepresented, not

II(h).317-A:17,RSA

at1994, evidentiary hearinganIn the board conductedNovember
manager, expertand the board’spracticehisrespondent,which the

Thereafter, thethe board found thattestimony.the soleprovided
317-A:17,RSAprohibited byinengagedhad conductrespondent

11(h)(1) 317-A:17, to(2), II(j), which allows the boardand RSAand
respon-guidelines.of ethical Thediscipline a dentist for violations

tofined the board and also instructedbyandreprimandeddent was
his advertisement.ofpublicationcease the

objections to theprincipalfinal contains fourThe board’s order
thatFirst, the board found deceptiverespondent’s advertisement.

authoritieswhich declares that “Statethe advertisementportion of
Theprocedure. respondentbenefits of theacknowledged”have the

by findings by thesupportedthis was madealleged that statement
stipulatedin a settlement andof ExaminersVermont Board Dental

apparentlya trial court. The boardHampshirethe of Newdecision
they didfindingsDental Board’s becausedisregarded the Vermont

Newauthority, Hampshireand theHampshirenot come from a New
directly the effectivenessit did not addresscourt decision because

Second, deceptivethe foundthe boardrespondent’s procedures.of
without“performedthe could beprocedurethe claim that new

itmouth” becausetherapists patient[’]stheir hands in theplacing
conven-technique superiorthe was toimplied respondent’sthat

thisconcluded thatof treatment. The board alsotional methods
omittingbyviolated ethicalportion guidelinesof the advertisement

materially misleading.”“notfacts to make the statementneeded
Third, allegedof procedure’sthat the thethe board found discussion

inconvenience,discomfort, and inchangeassuch “lessadvantages,
supe-techniquesthat the wereappearance,” implied respondent’s

Finally, the board foundperiodontists.rior to utilized otherbythose
professional claimingimplied superiority bythat the advertisement

ordinary gum surgeryhave makeprocedures helpedthat the “new
necessary.”longerno

Hearguments.the advances severalrespondentOn appeal,
to duehearing rightorder of violated hisasserts that the board’s

Constitutions, that thethe and andunder State Federalprocess
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under the firstinfringed rightshishis advertisementofprohibition
Further, he arguesConstitution.United Statesto theamendment

and that theby the recordunsupporteddecision isthe board’sthat
pre-him whichagainstbiasa fundamentalboard demonstrated

of thedisposition respon-objective hearing. Ourvented a fair and
however, the need toobviatesargument,amendmentdent’s first

Sales,Motorclaims. See Dartmouththe remainder of hisaddress
(1986).804,526, 531, 808Wilcox, 517 A.2dV. 128 N.H.Inc.

II

decisionthat the board’sargueThe does notrespondent
Constitution;under the Statespeech rightsviolated his commercial

the“the first amendment toanalysiswe our toconsequently, confine
the fourteenththroughto the StatesappliedConstitution asFederal

813, 817, 140,Brooks, 140 N.H. 678 A.2dPetitionamendment.” of
(1925).652,York, It(1996); New 268 U.S. 666142 see also v.Gitlow

protectamendmentsthe first and fourteenthis now well settled that
R.M.J., 191, (1982);U.S. 203In re 455professional advertising. See

(1977).Arizona, 350,U.S. 363-66 Thev. State Bar 433Bates of
ofState, therefore, justifying anyof restrictioncarries the burden

(1993).761,Fane, 770v. 507 U.S.speech.commercial See Edenfield

A

that isspeechhas the to ban commercialpowerThe State
false, v. Floridamisleading. Dept.or See Ibanezdeceptive, of

Accountancy,Bd. 512Regulation,Business and ofProfessional
(1994).136, 142 Court hasSupremeThe United StatesU.S.

misleadingof ortypes deceptivedetermined that there are two
likely to deceive” andspeech inherentlycommercial that “isspeech:

that, by a recordinitially unobjectionable, supportedwhile isspeech
speechmethod of “has inparticularindicates that the form orthat

R.M.J., 202; Ibanez,In 455 U.S. at see alsodeceptive.”fact been re
III.,144-45; Comm’n 496Attorney Disciplinary512 U.S. at Peel v. of

(1990)91, (Marshall, J., concurring).112 When commercialU.S.
deceive, recognizedto the Court has thatspeech inherently likelyis

action, not forand need waitgovernment preemptivethe can take
v. Ohio State Barto suffer actual harm. See Ohralikpublicthe

(1978).447, ifAssn., speechthe at issueConversely,436 U.S. 464-66
misleadingif it isunobjectionable, mayit still be bannedfaciallyis

fact, harm.showingin the has burden of actual Seebut State the
Ibanez, 512 U.S. at 145.

authorityThe retains a more circumscribedgovernment also
is,speech thatregulate category speech. Specifically,to another of
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worst, potentially misleading only regulatedat can be if the
can thegovernment directly materiallyshow that restriction and

advances a substantial ingovernment interest a manner no more
Ibanez,necessaryextensive than to serve that interest. 512 U.S. at

142; Peel,see 496 at 109 (plurality opinion);U.S. Central Hudson
(1980).Comm’n, 557,Gas & Elec. v. Public Serv. 447 U.S. The566

inSupreme Court’s decisions this area reflect a forpreference
regulations imposethat lesser burdens on suchspeech, as disclosure
requirements, opposed outrightas to suppression. See Texans

Texas, 1328,Against Censorship v. State Bar F. Supp.888 1347of
(E.D. 1995) (5thcases), 1996);Tex. (collecting aff’d, 100 F.3d 953 Cir.

Bates,see also 433 U.S. at 375. Claims that the mustpublic be
solelyshielded from truthful material because it react to themight

inspeech illogical imprudentan or manner must be scruti­closely
Island, 1495, 1508nized. See Inc.Liquormart, v.Rhode 116 S. Ct.44

(1996) Stevens, J.); Peel,(opinion of 496 U.S. at 110-11 (plurality
Associates, 85,v.opinion); Willingboro,Linmark Inc. 431 U.S.

(1977).96-97

B

The record before us indicates that the board never found
speech fact,the in inquestion misleading as there is no evidence in

speech actually anythe record that the harmed member of the
public. pursueNeither did the board an alternative forground its
restrictions, as it no finding speechmade that the was potentially

that themisleading suppression respondent’sand of advertisement
would advance a substantial governmental Accordingly,interest. we
must decide whether the of thelanguage advertisement that the

objectionable inherentlyboard found is misleading. “Whether the
inherent character of places beyonda statement it the ofprotection

questionthe First Amendment is a of appellatelaw” that an court
Peel,must review de novo. 496 U.S. at 108 (plurality opinion).

A term ifinherently misleadingis it is “likely to deceive the
public based theupon general public’s use of the term.” Snell v.

(Del.Inc., 1995).Engineered 13,&Systems Designs, 669 A.2d 19
giveStatements that tosignificance inconsequentialotherwise facts

not, themselves,inare and of Ininherently misleading. See re
R.M.J., (noting455 U.S. at 205-06 that such statements can be

Apotentially misleading). inherentlystatement is not ifmisleading
onlyit misleadingbecomes with reference to outside facts. See

(S.D. 1995).Satz, 504,Strang v. 884 F. Supp. ignorance509 Fla. The
of the public cannot be used as the sole basis for declaring speech

“Ifinherently misleading: publicthe naiveté of the will cause
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themisleading, then it isto beadvertising by [professionals]
in-sufficientlyisthat the populacerole to assure[profession’s]

in itsadvertising proper perspec-toto it placeas enableformed
only beBates, at In a statement willgeneral,U.S. 375.tive.” 433

statement, alone, will almoststandingifmisleading theinherently
intimidation,influence, or otherfraud, undueunavoidably lead to

R.M.J., atU.S. 202.In re 455duplicity. Cf.

thediscussion, apparentit is thatlight precedingIn of the
boardadvertisement that thein therepresentations respondent’s

intrinsicallyare sowhichqualityare of the ortypebanned not
Whileinherently misleading.they can be deemeddeceptive that

recordnothingthan in thecomplete,the are lessmany of statements
statements can bea determination that thesesupportsusbefore

Indeed, many of the statementsinherently misleading.asbanned
in light of certainmisleadingbe when viewedonlycan termed

however, any claimrequirement, underminesassumptions; such a
board’sAccordingly, thespeech inherently misleading.this isthat

must reversed.order be

Ill

boardsuggestbe to that theNothing opinionin this should read
11(h).317-A:17,advertising RSAdental underregulatecan never

beIndeed, maythat the identified wellsome of the statements board
case, however, in whichIt be a raremisleading. wouldpotentially

whichjustify outright speechboard an ban of commercialthe could
AgainstTexans Censor-has to mislead. Seemerely potentialthe

apparentbefore us it is888 F. at 1347. the recordship, Supp. Upon
the amendment implicationsthe never firstcontemplatedthat board

Supremeboard’s neither references theof its order. The order
cases, their nor the first amend-speech import,commercialCourt’s

theMoreover, anyfailed to awareness ofitself. the board showment
amendment, responseissue in itsfleetingsave a mention of thefirst

certainlythe board hasrespondent’s motion to dismiss. Whileto the
must dodeceptive advertising,or itregulatethe to falseauthority

Appeal Cityinfirmlythe amendment mind.so with first of ofCf.
Portsmouth, 435, 438, 345,Comm’rs, 140 667 A.2dBd. Fire N.H.of

(1995).348
regulate commer-empoweredthose are toimportantIt is for who

liberty expres-of freefully appreciate the cherishedspeechcial to
is toof the first amendmentIf the fundamental essencesion.

survive, andunsubstantiated unwarrantedguard againstwe must
speech, regardless popular-all of ofrestrictions aimed at varieties

J.,Press, dissenting).(Douglas,413 U.S. at 399ity. PittsburghSee
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abused,the free can beprivileges speech certainlyWhile accorded
abuse,speech subjectthe to is also to and thereforepower regulate

carefullymust be circumscribed.

Reversed.

All concurred.
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