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abused,the free can beprivileges speech certainlyWhile accorded
abuse,speech subjectthe to is also to and thereforepower regulate

carefullymust be circumscribed.

Reversed.

All concurred.
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brief, pro se.byMcLlarky,Bruce M.

defendant, McLlarkyM. AssuredJohnson, BruceJ. The d/b/a
by Derrythejudgmentan adverseappealsHeating,&Plumbing

J.)(Warhall, matter. We reverse.in a small claimsDistrict Court
inhot water heater thereplacementainstalledThe defendant

Carrier, TheSeptember existingin 1994.plaintiff,the Janethome of
plumber approxi-installed a differentbyhadheater beenwater

the installedits When defendantto failure.years priormately four
he thethat believed oldheater, told the plaintiffwater hethe new

try obtain a creditand that he would towarranty,underunit was
the Thewater from manufacturer.cost of new heateragainst the the

supplier.unit areturned the defective tosubsequentlydefendant
the credit andhas the desiredgiven plaintiffnotThe defendant

he has not receivedto do so becausethat he has failedclaims
sued the defendant inplaintiffthe Thefrom manufacturer.payment
the heaterof water andreplacementthe valueclaims court forsmall

in favor ofjudgmentcourt thecosts. The renderedassorted district
and this followed.plaintiff, appeal

dutytheaccepting“The in ofcourt held: defendantThe district
[,]the tiff[principal], plainunit benefit histhe for the ofreturning

thefailed to a credit to detrimentpursuea credit oreither obtained
holding imposingthe court’s asinterpretWeplaintiff.”of the

Seepart agent.breach of on the of antheory dutyunder a ofliability
855, 857, 784,Co., A.2dIns. 119 N.H. 409v. Mut. FireNowell Union

(breach(1979) himsubject toduty canagent’s principal786 of to
damages).liability for

in court’s thatWe find error the district determinationno
agreement wherebyinto an “theagencythe had enteredparties

of return the old waterplaintiffwould on behalf thedefendant
credit, that[recoup],” “[t]heandplaintifffor which the wouldheater

the took theauthority plaintiffto act for andaccepteddefendant the
it manufacturer for credit.”old heater to return to thewater

is ofquestionhas created a fact.agency agreementWhether an been
(1986).§ An relationship2d 21 isAgency agencyNee 3 Am. Jur.

histo another to act on orprincipal gives authoritycreated when a
136,behalf, N.H.Corp.,Fleet Bank-N.H. v. Constr. 138her Chain

1348,139, (1993), to do so.agentA.2d and the consents See635 1350
346, 348-49,House, N.H. 415Khoury,93 v. 120 A.2dClearing Inc.

(1980). and to act671, authorityof consent needgranting673 The
written, parties’the conduct orimpliedbe from“maynot be but

will349, A.2d at 673. This courtevidence of intent.” Id. at 415other
unless itfindinga trial court isnot overturn factual of the

129 N.H.Crowley,See In re Estateby the evidence.unsupported of
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(1987).557, 559, 960, Here,529 testimonyA.2d 961 both the and
documentary byevidence submitted the aparties support finding

agency agreementthat an had been formed.

The thus inquestion becomes whether there is evidence the
support finding Agentsrecord to a of breach. have a toduty conduct

skill,principalthe affairs of the with a certain level of anddiligence,
“Acompetence. agentdetermination that an not sufficientlywas

adiligent questionis of fact that will not be unless it candisturbed
be said that no rational trier of fact could come to the conclusion

Nowell, 857-58,the trialthat court has reached.” 119 N.H. at 409
in findingsA.2d at 786. We find that this case the trial court’s were

858,unsupported byunreasonable and the record. id. at 409 A.2dCf.
at 786.

circumstances,“Under ordinary promisethe to act as an
agent interpreted being promise onlyis as a to make reasonable

(Second)to theaccomplishefforts directed result.” Restatement
gency (1957).377,§A­ comment b at 174 The court’s ownof

findings show that the defendant did a attemptreasonable tomake
plaintiff.obtain a refund for the the courtSpecifically, found that

agreeing plaintiff,after to act on behalf of the “[t]he defendant then
gave the old supplier]water to to return it to the[heater] [a
manufacturer.” The court’s subsequent plain­statement that “[t]he
tiffs contacted the defendant numerous times theregarding credit

theyand were told would receive their as soon hemoney as received
credit,”the supportis insufficient to a that thefinding defendant

duty diligence. especiallybreached his of This is true thatgiven
duties an agent principal always“[t]he of toward his are to be

by scope authoritydetermined the of the Am. 2dconferred.” 3 Jur.
Agency(Second)209;§ §see RestatementAgency of 376.

onlyThe record shows that the defendant chargedwas with
credit;returning possiblethe defective water heater for a he did not

thatguarantee a credit would be obtained.
addition,In the of skill an indegree required by agent pursuit of

principal’s objectivethe is limited to the level of whichcompetence
is inamong engaged pursuits.common those like businesses or See

Agency(Second) 379, 179;§Restatement of comment c at 3
215; Nowell, 857,§Am. Jur. 2d 119 atAgency N.H. 409 A.2d atcf.

786. There is no indication from the evidence on the record that
was inrequired agent capacity beyondmore of the defendant his

the actual returnexecuting seekingand the credit. The invoices and
bywork orders to the court the notprovided plaintiff do indicate

Rather,the guaranteed merely promisedthat defendant a refund. he
attemptto to obtain a credit from the manufacturer. The invoice
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by theand submitted as evidenceby the defendantupdrawn
may possible.bewarrantya under aonlystated that refundplaintiff
statingfrom a that theFurther, supplierrecord a letterthe contains

in manner as would underanya normal dealer“acteddefendant
. .circumstances,” to credit . untilright“was withholdandthese

actually the unit.”factorythe covered
theFurthermore, principalbe held liable toagentan cannot

somethingfor him to which theprocurehe failed to“becausesimply
§2d 215. The defendantAgencynot entitled.” 3 Am. Jur.latter is

the there was afinding bythat court that validcorrectly argues any
Theunsupported byin is the record. evidencewarranty place

a includedwarranty onlythe existence of tworegardingsubmitted
that unit beclaimingsales a similar wouldundated brochures

warranty approxi­a five to and a letter datedby ten-yearcovered
replaced notingmonths after the unit was that amately six

valid for five towarranty currently offered to customers was twelve
plaintiff produce warrantythe did not a for heryears. Notably,

that theNo evidence in the record established actualactual unit.
in aby by warrantythe was fact coveredplaintiffheater returned

with identical those described in the sales orterms to brochures
Moreover, supplierthe in a letter that theletter. defendant’s stated

warranty.was under aquestionunit in not covered valid
no in recordsupport holdingThere is also the for the that the

actuallydefendant failed to turn over a refund received from the
above,As the record a lettermanufacturer. noted contains from a

that thesupplier stating “[technically, warranty.”unit was out of
the court did toWhile find the defendant be less credible than the

plaintiff, there is no evidence recordsimply on the that the
Hence,ever atdefendant received the credit all. there is no evidence

to a tosupport finding dutythat the defendant breached his remit
actually received the plaintiff.funds on behalf of RestatementCf.

Agency(Second) §of 427 who(agent moneyhas received on
demand).of has itprincipal duty principalbehalf to deliver to on

Consequently, ruling unsupportedbecause the district court’s was
evidence,by wethe reverse.

Reversed.

All concurred.


