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Grafton
95-797No.

Lakeview Homeowners Association

v.

Construction,Moulton Inc.

29,April 1997

(WilliamBaker & ofHayes, Lebanon A. Baker and Lawrence A.
MacLeod, brief,Jr. on the and Mr. MacLeod for theorally), plaintiff.

Hollis,Sulloway (Jeffrey& of Concord S. Cohen and William D.
brief,Pandolph on the and Mr. theorally),Cohen for defendant.

Broderick, defendant, Construction, Inc.,J. The Moulton ap-
J.)thepeals Superior {Lynn,Court’s denial of motionits to strike

a default and a ofpermit entry appearance,late and the Court’s
J.){Morrill, subsequent damages assessment. affirm in part,We

in part,vacate and remand.
1992,In theFebruary plaintiff, Lakeview Homeowners Associa-

tion, againstinitiated a negligence action the todefendant recover
correctingthe costs of inalleged defects the of septicconstruction

Graf, Graf,McLane,fields. John A. of the firmlaw Raulerson &
Middleton, appearancean for the in Aprilentered 1992.defendant

July 29, 1993,On the McLane firm informed the bydefendant letter
it was “withdrawingthat from of inrepresentation [the defendant]
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The firmmatters.” McLanegenerallitigated corporateall and
to retain new counselstrongest“in the termsthe defendantadvised

as possible.”as soon
20Court RuleSuperior provides:

appear-a withdraws hisattorney partyWhenever the of
entered,ance, is the shallother Clerkappearanceand no

withdrawal, and, hesuch unlessnotify bythe mail ofparty
Court,aattorney by byor date fixed theby himselfappears

dismissed, non-suited, ordiscontinuedaction will bethe
defaulted, case be.mayas the

rule, County Superiorto clerk of the GraftonPursuant this the
11, 1993,August thatbythe defendant letter datedCourt notifed

counsel,as and that the defendantMcLane firm had withdrawnthe
Friday, Septemberon beforeto secure new counsel orrequiredwas

1993, this to the10, or default. The court mailed noticesuffer
at office box address.postdefendant its

thefollowingno McLane firm’sappearanceThe defendant filed
1993, itthe defendant learned hadSeptemberIn latewithdrawal.

Moulton, president,L. the defendant’s calledCarlbeen defaulted.
subsequently11 letter.Augusttold of the Hethe court and was

clerk, aware notified ofassertingthe that he was “neither norwrote
counsel,” and that the defendant’snamingdeadline for newany

not, fact, to whichpostin the office boxmailing“active address” was
11sent the letter.Augustthe court had

1993, the and tothe moved to strike defaultIn October defendant
that to was dueappeara late the failureappearance, arguingenter

“accident, neglect.not See Prefacemistake or misfortune” andto
Super. affidavit, after heexplainedMr. Moulton thatByCt. R.

post11 been to thethe letter had sent defendant’sAugustlearned
box, mother,he his house for the letter. Hissearched mother’soffice

Moulton, and had athe former treasurerMary J. was defendant’s
old,box; she was fornearly eighty years responsiblethe thenkey to

it tobringingoffice box and thecollecting postmail delivered to the
occasions,all“once or a month.” On otheroffice twicedefendant’s

controller,Washburn, collect mailthe defendant’s wouldBruce
to the office box.postdelivered

memoryhe aware that his mother’s hadMr. Moulton stated was
the mail to thealwaysthat she not deliverfailing and “didbeen

however, that he did notalleged,in a Hetimely manner.”office
memory problemshisuntil the that mother’safter defaultdiscover

physicianMrs. Moulton’sneurologicalfrom a condition.stemmed
likelya causestating the condition “would befiled an affidavit that

into herdocuments which cameany importantthe loss ofof
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23, 1993,Onpossession.” AugustOctober Mr. Moulton found the 11
house,letter along piecesat his mother’s with “a number of other of

corporate correspondence . .. not aware had[he was]which been
received.”

1994,In January considering argumentsafter the affidavits and
counsel,by the trial court denied the defendant’s motion. The court

ruled that “based .upon argumentsthe . . the enterfailure to [an]
appearance in a timely fashion was the of asneglect opposedresult

anyto accident.” As for Mrs. Moulton’s failure to thebring August
11 the office,letter to defendant’s the court insuggested that

withtrusting her this responsibility the defendant so “atdid [its]
peril.” appealThis followed.

The defendant arguesnow that the trial court erred in
finding that the appearfailure to to neglect.was due Under the
superior rules,court trial authoritythe court has the to grant

comply“[r]elief from failure to with provisions anythe rule . .of .
on such terms as may where,the Court order, accident,due to
mistake or misfortune and not through neglect, justice requires.”so

Super. R.; Cote, 377,Preface Ct. 376,see Cote v. 123 N.H. 461 A.2d
(1983).566, 567 “The trial court’s decision whether to strike an

entry discretion;of default is within its willwe not disturb such a
ruling unless the court abused that asdiscretion or erred a matter
of law.” Co., 523,O’Brien v. 522,Continental Ins. 141 N.H. 687 A.2d

(1996).262, 263

“Accident, ormistake misfortune” has been defined as
“something control,outside of one’s somethingor awhich reason­
ably prudent [person] would not be toexpected guard against or
provide for.” Associates, 452,Morriss v. Towle Hill 454,138 N.H.

1015, (1994) omitted).641 A.2d (quotation1017 The “importwords
something is outside the orexpectationthat control of party][a or

attorney.” Palmer,[its] Fome 985, 986,Associates v. 122 N.H. 453
(1982).1274,A.2d 1275 question accident,The whether mistake or

fact,misfortune occurred theis for trier of findingand its will be
conclusive unless it is unsupported Morriss,theby evidence. 138

454,N.H. at 641 A.2d at 1017.

case,In this the supportsrecord the rulingtrial court’s that
the appeardefendant’s failure to was due to ratherneglect, than
accident, or admission,mistake misfortune. By his own the defen­
dant’s president was thataware Mrs. memoryMoulton’s had been
failing inand that the shepast always“did not thedeliver mail to
the office in timelya Ensuringmanner.” prompt deliverymail was
well within Mr. Moulton’s of assphere presidentcontrol of Moulton
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Construction, His of his mother’s limitations madeInc. awareness
this task one acompletethat could not whichpossibilitythe she

guard See id. Accord-person against.wouldreasonably prudent
concludingin that the defendant’singly, trial court did not errthe

—— toresultingthe default was due “its ownappearto andfailure
in it to its business.”the manner which chose conductneglect and

Inc., 479,Motors, 476,119 N.H.Foreignv. AndersonD’Agincourt
(1979).1340,402 A.2d 1342

inarguesThe that the trial court errednonethelessdefendant
not 11Augustthe court clerk did send theneglect becausefinding

Superiorof Courtletter the defendant’s “address record.” Underto
notice to the last2, party required,Rule notice a isto“[w]henever

to, on,binding themail on file shall be deemed notice andaddress
instance, ofthe not demonstrate whichIn this defendant didparty.”
was, fact, Forin the last mail address on file.its addresses

defendants, typicallymail on file” refers to the“the last address
card, theon not the address onappearancemail theaddress

Super. R. 2. in case iswrit. Ct. The record this silentplaintiff’s See
Moreover, postwhile theas to address the card.appearancethe on
Augustsent 11 letter notoffice to which the court clerk the wasbox

writ, it is thatplaintiff’s postthe on the clear theaddress indicated
used thebyoffice was the address for the defendant defendant’sbox

counsel, firm, itthat the address atformer the McLane and was
“corporate correspondence,” notwith­which the defendant received

onlythe waspostMr. Moulton’s claim that office box usedstanding
saywemagazines.” Consequently,class mail and cannotfor “third

neglect simplyin because the courtfindingthe trial court erred
the postthe 11 letter to defendant’s office box.Augustclerk sent

damagesThe the trial court’s assessment.appealsdefendant also
strike, trialthe of the motion to theFollowing denial defendant’s

$226,053.34 damagesin pluscourt the interest andplaintiffawarded
$44,891.80 thefor incurreddamages bycosts. This amount included

maintenance, repair, replacementthe and of under-plaintiff for
plaintiff’sthe fields. trialservingand leach Theground pipes pumps

plaintiff’sin its on that the writdamagescourt orderacknowledged
noted,with The courtallege problems pumps piping.did not the and

in a 1995however, Julytheseplaintiff damagesthat the included
and the “was notexpenses,of claimed that defendantsummary

bywas not their admis-surprised by prejudicedthese claims and
sion.”-

tothat the is not entitledplaintiffThe defendant maintains
plumbingthe andpipesfor the associated withdamages problems
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allegeit thesebecause failed to claimed in writ.expenses its
Court 24Superior provides plaintiffRule that shall have leave“[n]o

amend, form, default,unless in ofto matters after a until a notice
defendant,theupon whyto show cause the amendment notshould

allowed, case,be has Inbeen served.” this the did moveplaintiff not
followingto its writ theamend default.defendant’s

long practice jurisdiction,It has been our that pleadings“[i]n this
Stanton, 762,liberally.” 760,are treated v.Berlinguette 120 N.H.

(1980).289, We423 A.2d 290 have heldaccordingly maythat a claim
adequately pledbe a writ read withby together additional facts

at a hearing,adduced when the does object,defendant not see
202,DiFruscia v. N.H. Dept. Pub. Works & Highways, 136 N.H.of

204, 1326, (1992),A.2d suggested612 1328 and we have lackthat a
of inprecision may bybe cured information inpleadings obtained

Sons,pretrial discovery, see & ParagonDunn Inc. v. NewHomes of
Inc., (1970).218,Eng., 215, 5,110 N.H. 265 A.2d 8

instance,principles inapposite however,These inare wasthis as it
1995, default,not until theafter defendant’s that the plaintiffwell

introduced facts thesupporting expenses associated thewith
—and“pumps piping” problems problems which the notto writ did

refer its face. mayon While the defendant not have surprisedbeen
by the additional expenses,claimed it was entitled to notice of what
was, effect,in an toamendment the writ theoriginal following
default, and to an “toopportunity whyshow cause the amendment

Super.notshould be Ct. The havingallowed.” R. 24. defendant
notice,tofailed receive this the in consideringtrial court erred

inthese claimed expenses assessing damages. accordinglyWe
vacate the trial court’s order on anddamages remand to allow the
plaintiff an toopportunity seek leave withto amend its writ

noticeappropriate to the defendant topursuant Superior Court
24.Rule

part;in invacatedAffirmed
part; remanded.

BROCK,C.J., dissented; the others concurred.


