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(1970) (discuss­Traynor, The Riddle of Harmless Error 6-7
Barrett).of inExchequerthe 1835 Court decision Crease v. Theing

showingbears the burden of that the board’s allegedclaimant error
in prejudice.resulted material See Attitash Mt. Service v.Co.

(1992).Schuck, 427, 430-31, 1067,135 N.H. 605 A.2d 1070 In this case
anyto such showing,the claimant has failed make and accordingly,

the board’s order must be affirmed.

Affirmed.

All concurred.
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Appeal Cityof of Keene

(Cheshire Commissioners)County
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city Keene,Gerald J. ofCarney, attorney, by brief and fororally,
petitioner.the

(BethBrad,ley, PA,& Kinyon,Burnett of Keene R. Fernald on the
orally),brief and the Swanzey.for Town of

(MichaelHoward,Jeffrey R. attorney Walls,J.general senior
general,assistant attorney orally),on the brief and for the New

Hampshire ofDepartment Transportation.

Concord,Charles H. Morang, of by brief and orally, for the
Swanzey Alliance, Armento,Action Eugene and Judith John E.
Farwell, Aron,Edwin E. Stymest.and Arnold
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attorney,Onge,city solicitor,and St. staffClark, KevinR.Thomas

Cityby Manchester, amicus curiae.brief, asfor the of
respondents filed no brief.The other

(city),City appealspetitioner,Broderick, the of KeeneJ. The
(commissioners)County of thedenialCommissioners’the Cheshire

statutorynecessity,publiccity’s request aoffor a determination
proceedingscity initiatingpredicate for aneminent domainto the

(1991).airport taking. and423:3 WeSee RSA vacateextraterritorial
remand.

Dillant-Hopkins Airport (airport),city operates theThe ownsand
entirely ofthe boundaries of the Townalmost withinwhich lies

(town). ruling CitySwanzey v.in Keenecourt’sPursuant to this of
(1994), city228, andA.2d 924 the enteredArmento, 139 N.H. 651

abuttingsurveyed property in theeither immediatein the town or
vicinity airport locate, define, the ofand determine extentthe toof

navigation. 235, 651 at Afterair See id. at A.2d 928.toobstructions
July petitionscompleting city thein withwork, the 1995filedthis

they publicrequesting athat make determination ofcommissioners
acquisition rightsproposednecessity city’s of inthe certain landfor

navigational 234, atSee id. at 651A.2dair easements.the town for
927.

hearingsAugust prior1995, theto of beforeIn the commencement
city challenged qualifications chair,commissioners, ofthe thethe

representationcityGregory the formerMartin. The asserted that
property regardby partner in to theof ownersMartin’s law two

proceedings.city’s required Therecusal from theactions his
Martin need not recuse himselfdetermined thatcommissioners

represented propertypersonally these ownershe had notbecause
they partner’s until learnedwere his clients heand was not aware

city petitions issue,at at time his lawthe whichthe would file
representationpartner infor thisreferred them to other counsel

matter.
Following hearings 1995, theinand a site review October

unanimously deny city’s requestto the for avotedcommissioners
necessity. subsequentlypublic Theof commissionersdetermination

city’s rehearing.request Martin’s lawfor Becausedenied the
again representing propertypartner the two owners atsamewas
city requested rehearing, Martin from thatthe time the abstained

decision.
city argues review of aThe now that because the commissioners’

quasi-public necessitypetition under RSA 423:3 isto determine
judicial thenature,in failure to recuse himself fromMartin’s

ruling.proceedings alternative,In the thevoids the commissioners’
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publicthebalancinginerredcommissionersthat thecity contends
costsburdens and socialagainst thetakingproposedof thebenefits

their reviewconfiningthannecessity, ratherdetermining publicin
the existence ofsubmitted establishedtheto whether evidence

commis-assuming theFinally, evennavigation.to airobstructions
theirmakingtest in determina-balancingausedcorrectlysioners

unreasonable.ruling wasthat theirtion, city maintainsthe
thatmatter, contention thiswe the town’sinitial addressAs an

ofFollowingcase. the denial itsin thisjurisdictioncourt is without
ofthis court for a writpetitionedtherehearing, cityforrequest

We treatedcommissioners’ determination.to review thecertiorari
541, governswhichchapteras under RSAappealthe anpetition

and otherutilities commissionpublicfrom of theappeals decisions
The town moved toacceptedand the case.agencies,administrative

is insuffi-case, city’s petition legallythearguingthe thatdismiss
541chapterRSA because thatappeal undercient to constitute an

this For ofpurposesnot to decision.procedures applydostatute’s
forease, whether the correct avenuewe not decidethis need

RSAcounty underrulinga the commissionersappellate byreview of
pursuantor to RSAappealwrit of anpetition423:3 is a for certiorari

an the caseappeal,a or ispetition541. Whether viewed aschapter
Ellis, 159, 160-61,138 636us, Petition N.H. A.2dtimely before see of

(1993), of62, “only differing standards reviewslightly”and the63
instance, Dell,Appealin this 140not affect the outcomewould of
(1995).1024, deny484, 487-88, A.2d 1029 We therefore theN.H. 668

motion the appeal.town’s to dismiss

that Martin’s failure tocity’s argumentWe turn next to the
contends,Theruling. cityhimself the commissioners’recuse voids

themselves, that ofas it before commissioners because thedid the
publicthe to determine neces­quasi-judicial proceedingsnature of

law of townby partnerformer Martin’s twosity, representationthe
take cause forcity soughtthe to waspropertyresidents whose

town, deci­relying uponThe this court’sdisqualification.Martin’s
(1988),589,sion in 130 N.H. 551 A.2d 164Appeal Cheney,of

of public necessitythat determinationthe commissioners’responds
a act.quasi-judicialwas not

from the proceedingsfailure to recuse himselfWhether Martin’s
ruling uponvalidity dependsthe of the commissioners’undermines

task. See Winslow v.of the commissioners’the characterization
114,262, 265-66,Board, N.H. 480 A.2d 115125PlanningHolderness

(1984). judicial quasi-best orIf their is termeddetermination
legislative, applywe ajudicial, as to administrative oropposed

to andisqualifyin whetherdecidingrule of “bothstricter fairness
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official, in determiningand the effect of such disqualification upona
(citation omitted).266, ata decision.” Id. at 480 115A.2d A judicial

quasi-judicial may interest,or act be voided because of a conflict of
anbut administrative or actlegislative not be if“need invalidated

the interestconflicting did not determine the v.outcome.” Michael
Rochester, 736,City 734, 819, (1979).119 N.H. 407 A.2d 821of

An judicialact inis nature if officials “are bound to andnotify,
the parties, onlyhear and can decide after weighing consideringand

arguments,such evidence the partiesand as choose to lay before
(1851).Fellows, 473,them.” Sanborn v. 22 N.H. 489 We have

recognized judicial when,that a is example,function involved for
agency“an decides a dispute partiesbetween two or more with

interests,” Michael, 821,competing 736,119 N.H. at 407 A.2d at or
a planning board determines whether a size frontagetown’s and
requirements Winslow,be in particularshould waived a case. See

267,125 N.H. at 480 A.2d at 116.
action, contrast,Legislative and by byadministrative is marked

“its high visibility widely impact,”and felt whichfrom an aggrieved
person “appropriate remedy 266,can find an polls.”... at the Id. at

omitted).480 A.2d at (quotation116 Thus municipality’sa actual
decision to acquire extraterritorial in connection itswithland.

— —management asairportof an such the incity made this case is
nature,an act inlegislative to which the courts accord great

Land, 291,v. 294,deference. See State 7 Acres 95 N.H. A.2d624.­ of
(1948).732, 734 It follow, however,does not inevitably thethat

commissioners’ assessment public necessityof the for such acquisi­
oftion extraterritorial land should also as abe characterized

legislative act.
municipalityWhen a petitions the county commissioners for a

public necessitydetermination of for an airportextraterritorial
taking, RSA 423:3 dictates “the procedurethat thebyfollowed

notice,respectscommissioners as and paymentassessment of
shall,damages, entry so farappealand as beapplicable, the same as

prescribed for publicthat the utilities incommission the ofcase
taking utility 371:1-13,land a inby public providedas RSA

371, turn,chapterinclusive.” RSA in provides that “[t]he commis-
shall, upon interest,sion notice to all inparties hear and determine

necessitythe for the forright prayed and the compensation to be
forpaid such andright, judgmentshall render RSAaccordingly.”
(1995). statutory371:4 These requiredirectives the commissioners

notifyto and hear interested parties prior makingto a public
necessity determination. procedureSuch a contemplates a determi-

uponnation based an evaluation of arguments pre-evidence and
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— short, morerulingin ainterestsby competingwithpartiessented
Winslow, 125 N.H. atin nature. Seelegislativethanadjudicative

Sanborn,116; 22 N.H. at 488-89.267, at480 A.2d
contrary. Appealis to theCheneyin notopinion AppealOur ofof

createcommercial tocity’s taking propertyofCheney concerned a
590, 164. theat 551 A.2d at Before130 N.H.Cheney,lot.parkinga

cityaarguedthe thatappeals, plaintiffof and landtaxboard
a of interest.due to conflictdisqualifiedhave beenshouldcouncilor

claim, thatrejected rulingthis594, A.2d at 167. The boardId. at 551
hearingsthe before theobjectionno athad raised suchplaintiffthe
noting disqual-thatruling,the board’sId. We affirmedcity council.

voidable, onlycitythe council’s actionhave renderedification would
domain waspowerto the of eminentits decision exerciseif

atreach. See id.we declined toexplicitlyan issuequasi-judicial,
594-95, A.2d551 at 167.

necessity determinationpubliccommissioners’Because the
nature, itsfairness toapplyin rules ofis stricterquasi-judicial

judicial function. Seeinvolvingthan those notoproceedings
267,Winslow, begin116. with theat 480 A.2d at We125 N.H.

the constitutionaldisqualification and Stateof Martin’squestion
humanitythe of willimpartialall be as lotjudgesmandate that “as

I, similarly“This toappliesart. 35.pt.admit.” Const.N.H.
Winslow,in 125acting capacity.”quasi-judicialmembers of boards a

if267, officialat 116. A of interest exists anN.H. 480 A.2d at conflict
rel.in the of see State exproceeding,has a direct interest outcome a

634,Parole, 414, 422, 639115 N.H. 342 A.2dThomson v. State Bd. of
interest,(1975), in as would bepartiesor with theany “conne[ct]ion

or N.H. Milklikely, judgment,”her]influenceimproperly, [histo
Board, 335, 338, A.2d107 N.H. 222Dealers’ Ass’n v. Milk Control

(1966) omitted). or a194, “Whether a direct interest(quotation198
therequires disqualification depends upon particularconnection

Hurst, 702, 704, 660of case.” 139 N.H.Appealcircumstances the of
(1995).1143,A.2d 1145

to town residentsarguesThe that Martin’s connection twocity
himrequiredto to recuseproperty city soughtwhose the take

proceedings. lawyer acting judicial capacityA in ahimself from the
of lawto the conduct hisparticular keep“must exercise care

judicial improprietieshis functions so thatseparate frompractice
be avoided.” Plaistow Bankimpropriety mayand the ofappearance

754, 1332,Webster, 751, A.2d 1334Trust v. 121 N.H. 433& Co.
(1981). instance, is no that of Martin’s twodisputeIn this there one

inpartners represented property regardthese ownersactivelylaw
filecityuntil it that the wouldcity’s apparentto the actions became
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the petitions at issue. Each'lawyer in a firm is presumed to share the
loyalty particular client,owed a see N.H. R. Prof. Conduct 1.10
ABA comments,model code a loyalty which endures even after the
firm represent client,ceases to that Sullivan County Reg.cf. Refuse
Disposal Acworth,Dist. v. 479,Town 484,141 N.H. 755,686 A.2dof

(1996) 1.9).758 (interpreting N.H. R. Prof. Conduct Accordingly,
—Martin’s connection to partiesthese former clients of his law

—partner in verythis matter “was such itthat would be likely to
influence his opinion and thus necessitated his removal from the
panel.” Hurst,Appeal 704,139 N.H. at 660 A.2d at 1145of
(quotation omitted); Co.,Plaistow 754,Bank & Trust 121 N.H. atcf.
433 A.2d at 1334 (noting that attorneys associated with part-time

them).judges may not appear before
It remains to determine the effect of disqualificationMartin’s on

the commissioners’ ruling. Connor,In 456,Rollins v. 74 N.H. 69 A.
(1908),777 we “judicialstated that byaction a tribunal one of whose

is disqualifiedmembers to act is voidable if the disqualified member
therein,participates without reference to the fact whether the

producedresult is by 459,his vote.” Id. at 69 A. at 778. This rule
flows from the inherent indifficulty estimating the influence one
member of a maytribunal have on his or her Winslow,associates.

268,125 N.H. at 480 A.2d at 117. In view of both the significánt
property interests involved and the State constitutional mandate of
judicial impartiality, we see no reason not to apply this rule to the
commissioners’ public necessity 268,determination. See id. at 480
A.2d at 117 (applying determination).Rollins rule to planning board
We therefore void the commissioners’ ruling and remand.

provideTo guidance remand,some on we address city’sthe
assertion that the commissioners erred in determining public
necessity by balancing publicthe benefits of the proposed taking
against the burdens and social costs. A balancing appropriatetest is

—in this case. Public necessity synonymousis with public use in
words,other a public necessity exists if citythe demonstrates a

public purpose that,for the taking balance,and on probable“a net
to the public if[willbenefit takingresult] occurs[the] for the

purpose.”intended Appeal Cheney, 130 595,N.H. at 551 A.2d atof
168; see also Merrill v. City Manchester, 234, 236-37,127 N.H. 499of

(1985).216,A.2d 217 “In establishing the reason for takinga
■absolutenecessity rather,is not required; only reasonable necessity
need be shown.” Town Banel,v.Rumney 786, 788,118 N.H. 394of

323, (1978)A.2d omitted).324 (quotations and brackets While
legislative findings bearing on publicthe purpose of a proposed
taking “have no magical toquality invalid,”make valid that which is
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(1954),571, the165,161, A.2d 573Nashua, 10699 N.H.v.Velishka
inCourtthe Generalbyexpressedconsiderationspolicypublic

(1991), to424:2 are entitledRSAsafety, seeto airportrelation
determination.necessitypublicin theweight commissioners’

and remanded.Vacated

All concurred.

judicialHillsborough-southern district
96-380No.

HampshireNewThe State of

v.

KiersteadShawn

29,April 1997

(Malinda Lawrence,Howard, R.attorney generalR.Jeffrey
brief),by for the State.attorney,

defender, Concord,Rothstein, byofappellateM. assistantDavid
brief, for the defendant.

MEMORANDUM OPINION

Kierstead, thedefendant, appealsShawnPER TheCURIAM.
J.)(Dalianis, ofsix monthsimposingSuperiorof the Courtdecision

Wesentence. affirm.suspendedhis previously
of20, 1994, to two countspled guiltydefendantDecember theOn

(1996),assault, andsee RSA 632-A:2sexualfeloniousaggravated
(1996). The Court635:1 Trialof see RSAburglary,one count

J.) termssix-yearthree tohim to concurrent(Hampsey, sentenced
the trialburglary charge,thecharges.on sexual assault Onthe

seven-yearto sen-thesuspended all of three-and-one-halfcourt
thethe sentences fortence, consecutive towhich was to be served

complianceandassaults, upon good behaviorsexual “conditioned
prohibitedAll sentencesthe of this order.” threeall of termswith

indirect, with victim.”“contact, or theany directthe defendant from
7, 1995, the “no contact”defendant violatedDecember theOn

thethe Subsequently,victim.by telephoningrepeatedlyprovision


