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(John Jr.,Howard, attorney Kissinger,R.Jeffrey general C.
on and for the State.attorney general, orally),assistant the brief

(Jamesof P. Nadeau onOffices,Nadeau PortsmouthProfessional
(Joshuabrief), Gordon,and L. ofthe Law Joshua ConcordOffice of

L. on and theorally),Gordon the brief for defendant.

HORTON, defendant, appealsJ. Chi itsFraternity,The Zeta
toconvictions and on of alcohol acharges sellingsentence the

(amended(1994)twenty-one,under of 179:5person agethe RSA
1(e) (1996).1996), 645:2,prostitution,and RSA defendantThe

that the evidence was not sufficient to the convic-argues support
J.)(Mohl,also asserts the Superiortions. The defendant that Court

inerred into evidence the minutes of the defendant’sadmitting
meetings. constitutionalitydefendant the ofFinally, challengesthe
its for sale of We affirmillegalsentence alcohol. the defendant’s
convictions but vacate and remand for resentencing.

1994,21, defendant,February the a New Hampshire corpora-On
Durham,infraternity University Hampshiretion and at the of New

fraternitya “rush” at its house to attract new members. Inheld
rush,to toencourage peopleorder attend the the defendant hired

perform Fraternityfemale to at event. brothersstripperstwo the
theytheencouraged guests give strippersto dollar bills so that

guestswould continue to The brothers also told thatperform. the
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moneymore the strippers given,were the that theymore would do.
One of the members of fraternitythe was providing change for
larger As part performance,bills. of the laythe dancers on a

brought bymattress out of fraternitymembers the and simulated
oral onsex each other. At one apoint, guest gave five dollars to one
of the strippers who sat on the aguest’s lap. When brother moved
the dancer along, guestthe thatcomplained he had fivegiven
dollars. stripperThe took the toguest the mattress and hispushed
head into her crotch. Two witnesses testified at trial theythat saw
guests tobeing led the mattress after they gave money, at which
point gueststhe then performed oral sex on the dancer.

addition, Strachan,In Andrew a nineteen-year-old atguest the
fraternity party, testified that at point duringsome the evening he
learned that beer was available from a soda machine. He made his
way to an inapartment partanother of the fraternity house where

located,the machine was inwaited line with three or four other
people, purchasedand three to five cans of beer. Strachan also
testified that he noticed someone making change for the machine.

fraternity’sThe secretary testified that fraternitythe members
voted not to provide alcohol at the rush and theythat moved the

thatvending machine contained beer to a separate inapartment
partanother of the fraternity testified,house for the rush. He also

however, that the fraternity had control over the machinevending
and proceedsits and that only fraternity members would have an
interest in making change for the machine.

I. Sufficiency Evidenceof

'A. Illegal Sale Alcoholof

The defendant first argues the evidence was insufficient to convict
it of selling alcohol to a person under the ofage twenty-one.
Specifically, the defendant contends that testimonythe of the State’s
sole witness that boughthe beer from vendingthe machine was
uncorroborated; that even if the jury could find that beer was

machine,purchased from the the State provefailed to that the
sale;defendant was forresponsible the and that the State failed to

prove that the defendant recklessly.acted “When a defendant
evidence,challenges legal sufficiencythe of the we ask whether any

fact,rational trier of viewing the evidence and reasonable infer-
State,ences therefrom in lightthe most favorable to the could have

found guilt beyond Fitanides,a reasonable doubt.” State v. 139 N.H.
425, (1995).428, 411,655 A.2d 413-14
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purchasedhe beertestimony thatBy that Strachan’sarguing
uncorroborated,isfraternityat the housevendingfrom a machine

weigh credibilitythis toessentially asking court thethe defendant is
648, 651-52, 484v. 125 N.H.Champagne,witness. See Stateof the

(1984).1161, toweight givenand credence to be1163 “[T]heA.2d
very jury’sis the essence of a function.” Stateat trialthe evidence

(1983).570, 590, 202, aSands, 467 A.2d WhenN.H. 214v. 123
testimony of the State’sthe uncorroboratedchallengesdefendant

witnesses, reject testimonyto or the witnesses’acceptthe decision
of fact.” 125Champagne,must be to the trieris “a matter which left

652, at484 A.2d 1163.N.H. at

that failed to thatargues proveThe next the Statedefendant
to be sold to Strachan. See RSA 179:5.caused alcoholthe defendant

tofraternity notasserts that because the votedThe defendant
was from thebeer the rush and the soda machine movedatprovide

in a at theapartmenthouse tofraternity separatemain area the
house, theof the the did not have control overback defendant

machine, therefore,and, have the of alcoholcould not caused sale
is theEssentially, arguingfrom the machine. the defendant that

the for sale tomakingindividuals for beer availableresponsible
actingnot on behalf of or within thecorporationStrachan were the

thescope authority. begin by noting onlyof their We that defendant
is acorporate entity. jural person,in this case is “A corporationa

creature,person onlynot a in fact. an actingbut It is artificial
398,Inc.,through agents Pharmacy,. . . .” State v. Luv 118 N.H.

404, 190, (1978). criminallycorporation may388 A.2d 194 A be held
liable for criminal acts on its behalf orperformed by agents

authoritywithin of their oremployees acting scope employment.the
Club, 462, 465,v. A.2dSee State Pinardville Athletic 134 N.H. 594

(1991).1284, 1286 The criminal conduct need not have been
authorized, ratified, cor­“performed, adopted byor tolerated the

directors, inporation^] managerial agents’”officers or other ‘high
to be to v.chargeable corporation. Corp.,order the Com. L.A.L. 511

(Mass. 1987) omitted).599,N.E.2d (quotation601

fact,In corporationa can be convicted for of itsactions
even if the not to in theagents expressly agents engageit instructed

Stores, Inc.,Hycriminal conduct. See State v. VeeFood 533 N.W.2d
(S.D. 1995).147, however, acting150 The mustagents, have been

apparentwithin the of their actual orscope authority See United
(9th 1972),1000,v. F.2dStates Hilton Hotels 467 1004-07 Cir.Corp.,

denied, (1973);cert. 409 1125 see 19 C.J.S. CorporationsU.S. also
(1990).§ 738 Actual can be or Seeauthority express implied.either
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Ctr.,Demetracopoulos 209, 213,v. Guidance 130 N.H. 536Strafford
(1987).189,A.2d Express192 authority exists when principalthe

explicitly itsmanifests authorization for agentthe to act. Id.
Implied is theauthority “reasonable incident or construction of the
terms of express authority or acquiescenceresults from by the

inprincipal 215,a course of dealing by agent.”the Id. at 536 A.2d
omitted).at (quotation193 and ellipses Apparent authority, on the

hand,other “exists where the principal so conducts as to[itself]
cause a third party reasonablyto believe that the isagent autho­

omitted);rized to act.” Id. (quotation see United States v. Bi-Co.
Pavers, Inc., 730, (5th 1984).741 F.2d 737 Cir. It is the rare case in
which the corporate leadership explicitly authorizes its agents to

inengage criminal conduct. necessity,“Of the proof authority to[of]
so act must rest on all the circumstances and givenconduct in a
situation and the reasonable inferences to be drawn therefrom.”

Co., 33,Commonwealth v. Finance 275 N.E.2d 82-83Beneficial
(Mass. 1971), denied, (1972).910,cert. 407 U.S. 914

at trialEvidence indicates that the defendant had control
over the inapartment located,which the vending machine was even
though it had to apartmentvoted make the separate from the
fraternity however,house. More importantly, witnesses testified
that machine;the defendant had control over the soda that only the

machine;defendant had an interest in proceedsthe from the that
only fraternity members had tokeys apartmentthe in which the

located;machine was that someone was making change for the
machine; and that no one would have an ininterest making change
except a of fraternity.member the We thatbelieve from these facts
the jury reasonablycould have found that an ofagent the defendant
sold beer from vendingthe machine and that this wasagent acting
on behalf of the corporation and within scope authority.the of his

Club, 465,See Pinardville Athletic 134 N.H. at 594 A.2d at 1286.

The defendant next thatargues the evidence was insufficient
juryfor the to find that the recklessly,defendant acted the mens rea

incharged the indictment. Because the defendant is a corporation,
its mental state ondepends the of itsknowledge agents. See United

T.I.M.E.-D.C., Inc., (W.D. 1974).730,States v. 381 F. Supp. 738 Va.
corporation is“[T]he considered to have acquired the collective

ofknowledge employeesits and held responsibleis for their failure
Id.;to act seeaccordingly.” United States v. Bank England,of New

(1stN.A., 844, (1987).Cir.), denied,821 F.2d 856 cert. 484 943U.S.

personA acts withrecklessly respect to a material element
of an offense when he is aware of and consciously disre-
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the materialrisk thatunjustifiableanda substantialgards
risk musthis conduct. Theresult fromor willexistselement

that, considering thedegreeandsuch a naturebe of
him, constitutes adisregarditsknown tocircumstances

law-abiding personconduct that afrom thedeviationgross
in situation.thewould observe

11(c) (1986).626:2,RSA

that thehave foundcase, reasonablycouldjurytheIn this
150 guests,that aboutrecklessly from the factsdefendant acted

partyat rushwere theage twenty-one,the ofof them undermany
it was thethatcampus;onwidely publicizedhad beenthat

machine; hadonly fraternity membersthatvendingdefendant’s
located; partythatmachine wasin which theapartmentto thekeys

machine; makingwasthat someoneto theaccessguests gained
thein line to usewaitingof werepeoplethat a numberandchange;

machine.

B. Prostitution
forwas insufficientargues that the evidenceThe defendant next

aknowingly permitted placeto find that the defendantjurythe
1(e).645:2,RSAfor Seeprostitution.its control to be usedunder
thatwas no evidencethat therearguesthe defendantSpecifically,

entirely clearAlthough it is notoccurred.penetrationactual sexual
isbrief, arguingthat the defendantappearsitfrom the defendant’s

case,In this theintrusion.requires physicalthat penetrationsexual
ininengaged penetrationthat a woman sexualchargedindictment

perform cunnilingusanother toby allowingfor considerationreturn
632-A:l,in V (Supp.is defined RSApenetrationher. Sexualupon

1995) intrusion, of“[a]ny slight,or howevercunnilingusto include
actorany object manipulated byof actor’s or theany part bodythe

body.”anal of the victim’sgenital openingsinto or

823,Melcher,in v. 140 N.H. 678 A.2drecentlyWe held State
632-A:l,in V(1996), as RSApenetration146 that sexual defined

when the act of fellatiopenetrationnot of actualrequire proofdoes
as actwas defined thepenetrationis involved. We noted that sexual

632-A:l, requireV and did notof for of RSApurposefellatio the
throughof or into.”“passingof actual in the senseproof penetration

632-A:l,Melcher, 826, Similarly,A.2d at 148. RSA140 N.H. at 678
cunnilingus.act ofV sexual to include thepenetrationdefines

it iscunnilingus,not defineAlthough separatelythe statute does
“stimulation of thecunnilingusthat meanscommonly understood

NEWWEBSTER’S THIRDlips tongue.”vulva or clitoris with the or
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1961).INTERNATIONAL DICTIONARY 554 (unabridged ed. The act
does not actualrequire penetration.

ample juryThere was evidence for the to find in this case that the
cunnilingusact of occurred. specificallyOne witness testified that he

saw of guests “lickingone the vagina” “quite[the for adancer’s]
while.” A number of other witnesses testified that they physicalsaw

guests’contact between faces and the dancer’s “crotch.” Since
cunnilingus does not require physical penetration, it is irrelevant
that no specificallywitness could totestify physicalsuch intrusion.

occurred,The defendant next that ifargues cunnilinguseven
the evidence was for juryinsufficient the to find that it inoccurred
exchange for consideration. To the contrary, the record shows that

jurythe could find that the dancer allowed toguests perform oral
witness,in exchange money. testified,sex for One for example, “I’m

dollars,quite guest]sure hergave[a five and she took it before she
allowed him performto oral sex.” Other witnesses also testified that
guests tendered money and were led to the mattress where the
stripper allowed them to oral onperform sex her.

The defendant also contends that the State failed to thatprove the
defendant knowingly allowed the prostitution and that if prostitu-

occurred,tion the allowed itwho were not withinactingindividuals
the ofscope authority.their We will first address'the issue of agency.

above,As noted in corporatethe context of criminal liability, the
corporation acts itsthrough agents agentsand those must actingbe
within the ofscope either their actual or inapparent authority order
for corporationthe to forbe liable their actions. The defendant
asserts that because the members of fraternitythe announced that
guests that,were not allowed to touch the dancers and if the dancer
stayed too withlong guest,one members of the fraternity would
move her along, this indicated the lack of actual or apparent
authority.

an hasagent“[W]hether acted within his actual or apparent
authority question... is a for the oftrier fact.” Cohen v. Frank

Inc., 512, 517, (1978).933,Developers, 118 N.H. 389 A.2d 936
Apparent authority can result when principalthe “fails to disap­
prove of the act oragent’s course of action so as to publiclead the
to agentbelieve that his possesses authority to act... in the name

(1986).79,of the AM.principal.” Agency §3 JUR. 2D at In586 this
case, testimonythere was that the told ifguests they paidwere that

more;moneymore dancersthe would do that on thanmore one
occasion guests led to the mattress that was broughtwere into the
room by the brothers to oral sex inperform exchange money;for
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forsex on the danceroralguest performedonethat at leastand
havereasonablycouldjuryfacts theFrom thesea while.”“quite

scopewithin the of theirfraternity actedmembers of thefound that
to beallowingin oral sexof the corporationand on behalfauthority

money.in forexchangeperformed
prove requisitefailed to thethat the StatearguesThe defendant

is, thethat thatprostitution charge,toregardtea with themens
party.to occur at the Seeoral sexknowingly permitteddefendant

or645:2,1(e). respectwith to conductknowingly“A actspersonRSA
when heof an offensethat is a material elementto a circumstance

or that such circum-is of such naturethat his conductis aware
11(b) (1986). that626:2, arguesThe defendantexist.” RSAstances

rea is“knowingly” appliesmensto which thethe material element
no opportunitythat there wasThe defendant contendspermission.
before the oralpermissionits lack ofto manifestfor the defendant

unexpected.actions werebecause the dancer’ssex occurred

case, isargumentfacts of this the defendant’sBased on the
above, corpora­is aAs noted because the defendantwithout merit.

tion, knowledgethethrough agents,acts itscorporationand a
scopewithin the ofcorporation actingof theby agentsobtained the

Bank Newcorporation.is to the Seeagency imputedtheir of
testimony guestswas that several821 F.2d at 856. ThereEngland,

on least occasionsex on the dancer and that at oneperformed oral
Moreover, fraternity presidentit occurred for several minutes. the

Therefore,partythat “was well in control” of theverytestified he
by surprise,ofcaught fraternityeven if the first act members the

know­reasonablycould have inferred that the defendantjurythe
tooral sex to occur from the defendant’s failureingly permitted

Steakhouse,v. Smokey’sthe conduct. Stateprevent subsequent Cf.
1991)(N.D. (“AInc., 361, is notcorporation478 N.W.2d 362

in­liability merely publishedfrom criminal because itinsulated
employee;which violated its thepolicies bystructions and are

scope employee’smust the acts outside the of ancorporation place
rules.”).enforcing itsemployment by adequately

Minutes BookFraternity’sII. Introduction theof

trial court’s decision to allowchallengesThe defendant next the
introducedfraternity’s meetingsbook of the 1993 to bethe minutes

of The defendantpurpose impeachment.into evidence for the
to Newimproperly pursuantasserts that the book was admitted

608(b) and, even if it satisfies theHampshire Rule of Evidence
608(b), pursuantof it should have been excludedrequirements Rule
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to HampshireNew Rule of Evidence 403 its prejudicialbecause
substantiallyeffect outweighed probativeits value.

testimonyThe defendant offered that afraternitythe had
policy people ageto ensure that under the of nottwenty-one could

cross-examination,fraternityconsume alcohol at Duringevents. the
State to onsought impeach defense witnesses the issue of the

bydefendant’s alcohol ofpolicy fraternitymeans minutes from
meetings, which indicated that on a occasionprior fraternitythe had

toplotted underage drinkingcircumvent the law. At the thetime
State,byminutes book was objected.introduced the the defendant

only grounds objection fairlyThe for the on theapparent record is
prejudicial entry.the nature of the the courtWhen offered to

jury onlyinstruct the to consider the minutes book for the purpose
impeachment, respondedof defense counsel that this satisfied his

concerns. We ontherefore decline to rule the issue of whether the
608(b)minutes were toproperly pursuant becauseRuleadmitted

preserve bythe defendant has failed to this issue amaking specific
objection and the trial court theproviding opportunity to correct

Brinkman, 716,any mayerror it have made. v. N.H.See State 136
(1993).718, 932,621 A.2d 934

The contends that the trial court erred in theadmittingdefendant
a inwhole minutes book because there were number of thepassages

entryminutes in addition to the theconcerning circumvention of the
jury bythe thepolicy prejudiced against defendantalc.ohol which

drunk,making fraternity grubby, messy“the out to be a set of
irresponsible underachievers.” Because the defendant failed to

basis,objectionmake a trialspecific on this the court did havenot
it,opportunitythe to consider and we will therefore not rule on it on

appeal. See id.

only aspect objectionThe of the defendant’s Rule 403 that
is fromapparent prejudice entrythe record is whether the from the
in the book concerning prior attempt fraternityminutes the of the
to substantiallycircumvent the alcohol policy outweighed pro­its

N.H.bative value. See R. EV. 403. We review the trial court’s
decision to admit anevidence under 403 for abuse of discretion.Rule

(1996).Marti, 692, 694, 709,State v. 140 672N.H. A.2d 711 “To
claim,prevail on an abuse of discretion the defendant must show

that trial clearlythe court’s decision was untenable or unreasonable
omitted).to prejudice (quotationthe of his case.” Id.

403,Under Rule

unfairlyevidence is if its orprejudicial primary purpose
jury’seffect is to to a its ofappeal sympathies, arouse sense
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horror, its instinct to orprovoke punish, trigger other
mayof human action that cause tomainsprings jurya base

its on somethingdecision other than the established prop-
ositions in the case.

omitted).(quotationId. and brackets

case,In presentthe the defendant introduced evidence of
the fraternity’s management policy.alcohol risk The soughtState to

impressioncounter the misleading bycreated this evidence by
inquiring on cross-examination into instances inreflected the

fraternity attempteddefendant’s minutes book in which the to skirt
the law against underage drinking. “If a defense witness lies on the
stand thereby misleadingand creates a theadvantage, State is
entitled to counter with evidence to the impressionsrefute created

Mello,by testimony.” 597, 601, 146,his State v. 137 N.H. 631 A.2d
(1993) omitted).148 (quotation ellipsesand This evidence is prop­

erly probative Hurlburt,of the truthfulness. v.witness’s StateCf.
674, 675-76, (1990).1306,132 N.H. 569 A.2d 1307 In order to

evidence,minimize the prejudicial effect of this the trial court twice
juryinstructed the that mayit the onlyconsider minutes for the

purpose impeachment.of While the challengesdefendant the effec­
tiveness of these oninstructions of inappeal waybecause the which

worded,they were he expressed his satisfaction with them at trial.
Therefore, we believe that the trial didcourt not itsabuse discretion
in theadmitting minutes for purposes impeachment.of

III. Constitutionality the SentenceDefendant’sof

In toaddition other not forterms relevant this opinion, the court
thesentenced defendant to two years probation for the felony

conviction illegalof sale of alcohol on the condition that

the defendant shall not allow the onconsumption its
premises of beverages,alcoholic and the defendant’s pre-
mises shall be subject to byunannounced searches the
Department of Corrections or the Durham Depart-Police

(2)ment to compliancedetermine with ofparagraph the
conditions of suspension and any probation.condition of A

byviolation found Durham Departmentthe Police shall be
brought to the attention of Departmentthe of Corrections.

The defendant challenges constitutionalitythe of the sen­
tence, thatarguing I,the probation conditions partviolate articles
15, 18, 19, and 33 of Hampshirethe New fourth,Constitution and the
eighth, and fourteenth amendments to the United States Constitu-
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tion. We address the defendant’s claims first under the State
Constitution, Ball, 226, 347,231,124State v. N.H. 471 A.2d 350
(1983), from courts and courts ofconsidering cases the federal other

aid, Grant-Chase,jurisdictions only analyticalas an State v. 140
264, 382, (1995), denied,266, 380,N.H. 665 A.2d cert. 116 S. Ct. 1431

(1996). When, case,as in instant federal law is not morethe
Wisconsin,defendant,to see v. 483 U.S. 868favorable the Griffin

(4th302, Cir.),(1987); Murray,v. 962 F.2d 306-07 cert.Jonescf.
denied, (1992), separate analysis.506 977 we make no federalU.S.

266,Grant-Chase, 140 N.H. at 665 A.2d at 382.See
that probationWe first address the defendant’s contention the

it authorizes the probationcondition is unconstitutional because
begin byto unannounced warrantless searches. Weofficer conduct

“[ujnder Constitution, allHampshirethat the Newobserving
unreasonable, theyunless conformperwarrantless searches are se

State v.judicially recognized exception.”to the narrow confines of a
(1995).Sterndale, 445, 447, 409,A.2d 410 toExceptions139 N.H. 656

needs,special“whenrequirement recognizedthe warrant have been
enforcement, andnormal need for law make the warrantbeyond the

atGriffin, 483 U.S. 873probable-cause requirement impracticable.”
omitted); Drake, 662, 665, A.2dv. 139 N.H. 662(quotation Statecf.

(1995).265, 267

Berrocales, 262, (1996),A.2dIn v. 141 N.H. 681 95 weState
of a is constitu­recognized probationerthat a warrantless search

aprobationa officer to obtaintionally permissible. Requiring
cause would make itsupported by probable prohibitivelywarrant

carry respon­difficult for the officer to out the officer’sprobation
supervision.sibilities of rehabilitation and

byto andsubject regulation oversightProbationers are extensive
651:2,1996);ch. 504-A RSA Vprobation (Supp.officers. See RSA

1996).(1996 searches, proba-even when theSupp.& Unannounced
hisprobationer violatingtion officer does not that the issuspect

conditions, to monitor theprobation may adequatelybe essential
Drake, 139public.rehabilitation and theprobationer’s protect Cf.

665-66,N.H. 267 that a warrant and(noting requiringat 662 A.2d at
suspicion impracticablecause or reasonable would be dueprobable

officials). discussingof school In the needspecial responsibilitiesto
parolees,for searches of the Ninth Circuit has notedwarrantless

that

helpingto fulfill his dual for theresponsibilitiesorder[i]n
society evaluatinginto and hisparolee reintégrateto

orpossibleand for further anti-socialprogress, preventing
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bycriminal conduct the it isparolee, essential that the
parole thoroughofficer have a ofunderstanding paroleethe

environment, habits,his including personaland his his
relationships persons,with other and what he is bothdoing,
at home and is equallyoutside it. It that thisimportant
information kept upbe to date. Much of this information
can bybe obtained methods which necessitate orlittle no
invasion of parolee’s privacy,the such as withinterviews

paroleethe himself or his employer,with his orfamily,
However,friends and visits to his house. these techniques

have inherent limitations.

(9th 1975)Fitzharris, 246, (citationsLatta v. 521 F.2d 249-50 Cir.
omitted). These concerns inapply equally the context of probation.

Consuelo-Gonzalez, (9th259,See United States v. 521 F.2d 266 Cir.
1975); RSA ch. 504-A.cf.

We do not believe that a probation officer can fulfilladequately his
statutory byduties simply monitoring the probationer’s progress
from a Adistance. probationer may successfully conceal evidence of
ongoing criminality or violations of probation conditions so that the
probation officer has no suspicion Latta,of misconduct. See 521 F.2d
at 250. To allow such behavior is counterproductive for proba-the
tioner’s rehabilitation exposesand public preventablethe to danger.
At sentencing, the trial court specifically found that probationthe
conditions were necessary because the defendant had in pastthe
plotted to circumvent the underage drinking laws and avoid detec-

bytion law enforcement.

Even a however,where warrant is not required, a search
must still Turmelle,be reasonable. 148, 153,See State v. 132 N.H.

(1989).196,562 A.2d hold,199 Although we for the reasons stated
above, that a warrant is not required search,to conduct a probation
because probationers retain degree interest,a of privacy see
Consuelo-Gonzalez, 265,521 F.2d at the status of a probationer
alone does not everymake search status,reasonable. Probationary
however, is one factor to consider when determining the reasonable­
ness of a probationwarrantless search. conditionally“[P]ersons
released to society . . . may have a expectationreduced of privacy,
thereby rendering certain byintrusions governmental authorities
‘reasonable’ which otherwise would be invalid under traditional
constitutional concepts, at least to the extent that such intrusions
are necessitated by legitimate governmental demands.” v.People
Mason, (Cal.630, 1971),488 P.2d denied,633 cert. 405 U.S. 1016
(1972). words,In other it“[w]hile must be recognized that proba-
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to limita-subjectaretioners, properlyprisoners,andparoleeslike
free, thatit is also true theseareordinary personsfrom whichtions

of probation.”the endsmust serveaggregatelimitations in the
Consuelo-Gonzalez, F.2d at 265.521

withBerrocales, coupledthat statusprobationheldIn v. weState
terms of hisviolated theprobationerthat thesuspicionreasonable

constitutionally permissible.the warrantless searchmadeprobation
264-65, case at barA.2d at 97. TheBerrocales, 141 N.H. at 681

ofsearchesrandom warrantlessto determine whetherrequires us
of misconductsuspicionparticularizednot based onprobationers
authorized asif such searches areconstitutionally permissibleare

probation.ofconditionsof the defendant’spart

authorizesprobationofthat when a conditionWe believe
reasonablyisand the conditionwarrantless searchesrandom

aof the probationer,rehabilitationandsupervisionrelated to the
Seeconstitutionally permissible.issearchprobationwarrantless

ofa warrantless searchthat(holdingat 880Griffin, 483 U.S.
it was“becauseconstitutionally reasonablehome wasprobationer’s

governing probationers”);a valid regulationtopursuantconducted
(1995)2386,Acton, 2396115 S. Ct.Dist. v.Vernonia School 47Jcf.

of schooltesting highsuspicionless drugrandom(holding that
the fourth amend­reasonable underconstitutionallyisathletes

ment). permittingconditionprobationfor agroundsWhen the
thefurtheringlimited toresidence areof a probationer’ssearches

constitutionally ade­“aprovidesthe conditionprobation,ofgoals
153,Turmelle, A.2dN.H. at 562a warrant.” 132substitute forquate

omitted). for thegroundsreasonableEstablishing(quotationat 199
theofficer will not useprobationthat thecondition assuressearch

activi­of criminaluncoveringfor evidence“subterfugeas asearch
154, A.2d at 200.ty.” Id. at 562

condition that thecase, that thearguesIn the defendantthis
is unreasonable becausepremiseson thefraternity have no alcohol

alcohol, illegalnotfor sale ofillegalwas convictedthe defendant
for theIn for the groundsorderdisagree.of alcohol. Wepossession

reasonable, further theonlyit needto beconditionprobation
v.In Statesof the defendant. Unitedsupervisionorrehabilitation

(8th 1989),Schoenrock, example,for the defendantCir.868 F.2d 289
AtId. at 290.to distribute cocaine.conspiracyofwas convicted

drugabout the defendant’sconcernexpressedthe courtsentencing,
random warrantlesscourt authorizedId. Theproblem.and alcohol

vehicle, or for thepersonpremises,defendant’ssearches of the
Id. at 290substances.or controlledbeveragesof alcoholicpresence
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produceda of defendant’s residence bothn.3. After search the
the reasonableness ofdrugs, challengedalcohol and the defendant

Id. The court held:probationthe conditions.

difficulty concluding probationhave little in that theWe
reasonablyconditions were related to rehabilitation and

findingsThe district court made careful thatprotection.
significantalcohol and substance abuse was a cause of

behavior, carefullySchoenrock’s antisocial and crafted the
to hisdisputed help change waysterms so as Schoenrock

community.while at same time theprotectingthe

Id. at 291.

Schoenrock,As in this specificallyin the trial court case
it necessary prohibit consumptionfound that was to the of alcohol

fraternityon the It authorized random searches becausepremises.
presented “suggested verythe evidence at trial a clear effort on the

part organization upof that to come with schemes to avoid the
indetection of law enforcement the sale of alcohol to students who

University Hampshire.” Althoughwere minors at the of New the
was not convicted of or ofillegal possession consumptiondefendant

alcohol, it is from the of the trial court thatfindingsclear
prohibiting consumption authorizingthe of alcohol and warrantless

to withcompliancesearches determine this condition were essential
to ensure the and supervisioneffective rehabilitation of the defen­
dant.

The defendant contends that the search condition is unrea­
sonable because it authorizes searches without notice orprior
announcement. that forewarning probationWe believe of a search

drasticallywould supervisoryundermine the deterrent effect of
searches,such and is not required.therefore While we hold that the

doprobation particularizedauthorities not need a that thesuspicion
probationer violatingis the conditions of inprobationits order to
conduct a search based on a reasonably imposed probation condition

advance,and do not toneed announce their intention to search in
this give probationdoes not officers carte blanche to execute the
search in an unreasonable manner. As courts have noted in the

of parolecontext warrantless random searches:

case,In given maya what is done be so as tounreasonable
require that the search be held to violate Fourththe
Amendment. For orexample, harassment intimidation is no

short,of a Inpart parole job.officer’s we do not accept the
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may conduct full-blown searchesparolenotion that officers
theyand as often as feel likeof homes wheneverparolees’

gut principle paroleeswould the thatpracticallyit. To do so
Moreover, it not advanceto some wouldprivacy.are entitled

Indeed, sug-it hasparole system.the of the beengoals
authorities with an unlimitedproviding parolethatgested

under-actuallyto indiscriminate searchespower conduct
process.mines the rehabilitation

10,Latta, 252; Follette, Supp.v. 282 F.521 F.2d at see United States
1968)(S.D.N.Y. that “a search could become ‘unreason­(noting13

ifif at an unreasonable hour or... if made too often or madeable’
arbitraryfor reasonsunreasonably establishingor otherprolonged

officer”), 418 F.2d 1319by parole aff’d,or conduct theoppressive
(1971).(2d Therefore,1969), denied, in order402 U.S. 984Cir. cert.

to constitutional itwarrantless search condition beprobationfor a
or of the defen­supervisionmust be related to the rehabilitation

dant, thatmust be conducted in a manner isand the search itself
time, frequency.in andscope,reasonable

that of the sentenceFinally, argues provisionthe defendant the
fraternityto conduct searches of theallowing policethe Durham

At oral the Stateargument,Statehouse violates the Constitution.
condition allowed theprobationthat to the extent theconceded

house,to search the defendant’s theindependentlyDurham police
agree.was invalid. Wecondition

objec­of the are the centralprotection publicRehabilitation and
Berrocales, 264,141 N.H. atSee 681probation.tives of a sentence of

651:2,96; chargedat also V Probation officers areA.2d see RSA
law-abidinginduty establishingwith the “to assist [probationers]

home, work,office,monitoring throughwhile their behaviorlives
theythat with theircomply probationand other contacts to insure

1996). officers,504-A:12, on(Supp.II Police. . . conditions.” RSA
hand, theresponsibility enforcingwith the ofchargedthe other are

public byand the theprotectingcriminal laws of the State
(1990); 105:3activity.criminal See RSA 104:6 RSAinvestigation of

(1990).(1990); also haveprobationWhile officersRSA 106-B:12
1996),enforcement, (Supp.504-A:12of law see RSApowerssome
in hisprobationto assist the officerpowersthese are intended

and the Seeprotect public.the defendantduties to rehabilitate
Consuelo-Gonzalez, 266-67; Latta, 521 F.2d at 249.521 F.2d at cf.

pro­toward theprobation responsibilitiesBecause of the officer’s
. . . a specialauthorities havepublic, “[probationbationer and the

probationers.”in the ofunique invading privacyand interest



Consuelo-Gonzalez, interest, however,521 F.2d at 266. This does not
id.;extend to law enforcement Griffin,officers. See 483 U.S. atcf.

officer).(comparing876-77 duties of probation policeandofficer The
police should not be able to use the probation officer as a “stalking

tohorse” further their own independent investigationscriminal by
the warrantcircumventing requirement. See United States v.

(6thMartin, 1994).293,25 F.3d 296 Cir.

We hold that because the do notpolice have the same
special statutory responsibilities toward the probationer as does the

officer,probation a condition probationof authorizing policethe to
I,conduct warrantless searches is unreasonable partunder article

Hampshire here,19 of the New Nothing however,Constitution. said
“is precludeintended to mutually beneficial cooperation between
probation officers and other law enforcement officials. For example,

propera visitation aby probation does notofficer cease to be so
accompanied bybecause he is a law enforcement official.” Consuelo-­

Gonzalez, 521 F.2d at 267.
Because the sentence in this case allows policethe to search

officers,independently probationof and itbecause does not require
that probationthe officer’s search be inconducted a reasonable
manner, we vacate the insentence this case and remand for
resentencing not inconsistent with opinion.this

vacated;Convictions affirmed; sentence resentencing.remanded for
BROCK, C.J., BRODERICK, J.,and concurred in part and dissented

in part; the others concurred.

BROCK, C.J., J.,BRODERICK,and concurring in part and dissent-
ing in part: We concur in Iparts and II of majoritythe opinion.
Because we I,believe the majority’s interpretation of part article 19
of the New Hampshire Constitution as inapplied the probation

error,context is in we respectfully dissent from IIIpart of the
majority opinion.

view,In majority’sthe the probation search condition at issue is
I,constitutionally permissible under part article 19 even though it

allows probation officers random,the freedom to conduct unan-
home,nounced searches of person,the possessionsand of the

— and,probationer quite ofpossibly, nonprobationer third parties
— without so much as a shred of individualized suspicion that the
probationer has violated the ofterms his or probation.her The
majority apparently believes that the constitutional prohibition
against searches,unreasonable in the of probationers,case requires
only that a probation condition authorizing searches “be related to
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the supervisionrehabilitation or of [probationer],the and the search
itself ... in time,be conducted a manner that is reasonable in
scope, and frequency.” Supra p.at 31. This interpretation of our
State protectionconstitutional against unreasonable searches and

inseizures finds no our orsupport history precedentsthe of this
court.

Constitution,Like the fourth amendment to the United States
Pellicci,with which it shares a common ancestry, see State v. 133

(1990)523, 539, 710, (Brock, C.J.,N.H. 580 A.2d 720 concurring),
I,part article 19 has “both brevitythe virtue of and vice ofthe

LANDYNSKI,ambiguity,” J. SEARCH AND ANDSEIZURE THE
Supreme Study interpreta­court: a in Constitutional

(1966).42tion History provides guidanceus some in our attempts
to interpret the constitutional that “[e]very subjectmandate hath a
right to be secure from all unreasonable andsearches seizures of his

houses,person, his papers,his and all his possessions,” N.H.
I, LANDYNSKI,pt.CONST. art. 19. supraSee at 19-20.

primary object I,The provisionsof constitutional partlike article
homes,19 was the of persons,full-scale search and property by

governmental anyauthorities absent suspicionindividualized of
wrongdoing. See TheClancy, Role Individualized Suspicion inof

Seizures,theAssessing Reasonableness Searches and 25 U.of
483, (1995); LANDYNSKI,Mem. L. Rev. 489 supra at 20. As one

observed,commentator has “the historical record demonstrates
that the framers believed that suspicionindividualized was an
inherent quality of reasonable searches and seizures.” Clancy,
supra I,at 489. It partfollows that article 19 should be interpreted

minimum,as requiring, at a that the State degreehave some of
suspicion a search atjustifying inception.its See atClancy, supra
530-31; (1997)Miller, 1295,Chandler v. 117 S. Ct. 1301 (statingcf.
that reasonable searches under the fourth amendment “ordinarily
must be based on individualized suspicion of Thiswrongdoing”).
court has consistently adhered to this principle, reasoning, for
example, justifythat to even relativelythe limited privacy intrusion
of an investigatory stop, the investigating officer must have some

See,articulable suspicion that a crime has e.g.,occurred. State v.
Brodeur, (1985).411, 415, 1134,126 N.H. 493 A.2d 1137-38

when,This principle particular case,is of moment as in this the
search involves a person’s Historyhome. teaches that “the searches
and colonists,seizures which deeply concerned the and which were

Framers,foremost in the minds of the were involvingthose
Chadwick,invasions of the 1,home.” United v.States 433 8U.S.

(1977). This court has thatacknowledged protectionsthe afforded
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I, in19 neverpart sharperand article “areby the fourth amendment
Thompson,in to home. State v.respectviewed thefocus” than when

(1990);266, v.730, 733-34, 268-69 see State571 A.2d132 N.H.
(1984).816, 297,Chaisson, 810, Accordingly,302125 N.H. 486 A.2d

is made into an individ-“entryhas concluded that whenthe court
expectationa ofdwelling, strongwhere there existsprivateual’s

intrusion, requirementthegovernmentand fromprivacy protection
Santana,v. N.H.State 133particularly stringent.”of a warrant is

omitted).(1991)798, 803, 77, (quotations586 A.2d 80
inmay be validsuspicionless regimesIt is true that search

Chandler, 117 S. Ct. at 1298.limited circumstances.”“certain
regime,of such a searchvaliditythe to theAmong prerequisites

however, minimal interests. See id.implicate only privacyis that it
Plante,search, see State v. 134weaponsat 1301. Unlike a courthouse

(1991),585, 588, 165, 167, denied,cert. 502 U.S. 984N.H. 594 A.2d
at a seestop questioning sobriety checkpoint,or a brief for

444, 447, (1990),Sitz,Police v. 496 U.S. 451Michigan Dept. Stateof
insentencingof the orderauthoritya search conducted under the

interests; indeed, it couldimplicates significant privacythis case
—— rummagingunlimitedpotentiallyinvolve extensive and

an and home. Asthrough personal belongings comparedindividual’s
aregimes upheld,to those few search that have beensuspicionless

besentencing scarcelysearch executed under this order could
See, Sitz, atminimally e.g.,characterized as intrusive. 496 U.S.

“minimal” of(describing by stops451-52 as the intrusion occasioned
motorists at sobriety checkpoints).

majority suspicionlessThe nonetheless authorizes searches of
homes,probationers concluding suspi­and their that individualized

cion, I, 19,of willprotection partthe most fundamental article
withability supervise probationershinder the State’s to the cer­

might.the State desires. In some it But it is welltainty cases
ofprivacyestablished under our constitution that the interests

— inparticularly precedenceindividuals their homes take over
needs; I,State’s this the of article 19.underlying premise partthe is

(1995).Canelo, 376, 386, 1097,State v. N.H.139 653 A.2d 1104-05Cf.
words,In aquestion suspicionless regimeother the whether search

irrelevant,is than a suspicion-based regime“better” is for the
of alreadyframers our constitution have resolved this issue. See

(1995)Acton, 2386,Vernonia School Dist. v. 115 S. Ct. 239847J
(O’Connor, J., indissenting) (observing regard to the fourth amend­

judges governmentment that “it is not to or officials to decideopen
worse”).on policy grounds which is better and winch is
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Despite its often ofinterpretation protectionsnarrow the af-
amendment,forded citizens under fourththe the United States

Supreme has not suspicionlessCourt sanctioned searches of a
home,probationer’s and the in thatmajority assumingerrs no

isseparate analysis requiredfederal in this case. In v.Griffin
Wisconsin, (1987),483 Supreme upheldU.S. 868 the Court a
warrantless search of a probationer’s by probationresidence offic-
ers the searchbecause was conducted to a that“pursuant regulation
itself thesatisfie[d] Fourth Amendment’s require-reasonableness

searches,ment.” Id. 873. regulationat The authorized warrantless
with the of a so asapproval supervisor, long the officerprobation
had grounds”“reasonable to believe contraband was Id. atpresent.
870-71. not soSignificantly, implythe Court did much as thatGriffin
a regulation suspicionlessallowing searches would have been
constitutional, fairlyand the case can not be supportread to the
proposition closelythat such a would “fitregime guardedwithin the
category constitutionallyof permissible suspicionless searches.”
Chandler, 117 S. Ct. at 1298.

Nor Court specificallydid the address the question whether the
search in would have satisfied the fourth amendment absentGriffin
the of a constitutionallyexistence regulation.valid Courts consid­

however,ering this question, have concluded that such aabsent
regulation, Supremethe likely interpretCourt would the fourth

requiringamendment as at least that probation officers have some
to asuspicion prior searching probationerindividualized and his

See, (1st.Giannetta, 571,e.g.,home. United v.States 909 F.2d 576
1990)Cir. (noting that allowing by probationcondition search officer

without suspicion appear“would to conflict with the dictates of
1988)LaFrance, 379, (Mass.Griffin”); v.Com. 525 N.E.2d 381

that Court(suspecting “Supreme approvewould of a warrantless
search probationer’sof a onresidence based . . . reasonable

Indeed,suspicion”). given importancethe traditional inprivacyof
home,the it seems doubtful that the Court upholdwould

suspicionless probationer’ssearches of a residence.
Apart from its analysis,constitutional the majority’s opinion

presents Berrocales, 262,Inpractical problems. State v. 141 N.H.
(1996),681 A.2d 95 this court acknowledged that the needsspecial

—of the in the probation protectionState context rehabilitation and
of public —justifythe an toexception requirements probablethe of

warrant,cause and a and the court held that a ofsearch a
probationer’s home will valid if premised uponbe a reasonable
suspicion that the probationer has the probation.violated terms of

264,See id. at 681 inmajorityA.2d at 96-97. The this case eliminates
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the State’sto furthersuspicionof individualizedthe requirement
fact, such aIn searchand rehabilitation.public safetyininterests

both interests:likely will undermineregime more

. whenon probationshould not released . .beperson[A]
authorizenecessarythat it is torisks are so substantialthe

livingofof fullpracticeintrusive searcheshighlythe
risks asnothing other than theuponbasedquarters

it isway,anotherat the time of release. Statedperceived
onperson probationto release ainherently inconsistent

same timeof and at thepurposes. . . for rehabilitation
beingperson’sthat that residenceuponcondition release

intrusive searcheshighlyto indiscriminate andsubject

LAFAVE, ON THE4 SEARCH AND SEIZURE: A TREATISEW.
1996) (footnotes(3d10.10(d),§ at 777FOURTH Amendment ed.

omitted). practicalthe there is littlemajority opinion,Under
subjecta in his and an inmateprobationerbetween homedifference

incarceration;to if the formerto restrictions attendantprivacythe
latter, both thedegree of as the Staterequires supervisionthe same

by imprison-would be servedpublic safetyConstitution and better
ment.

sure, Berrocales,To ofexplained rights probationersbe as in the
I, 19 inmayunder article certain cases be more circumscribedpart

Berrocales, 264,than 141 atnonprobationers.those of See N.H. 681
(orprobationersA.2d 96. This does not that their familyat mean

members) againstallmay stripped meaningful protectionsbe of
1074,and seizures. States v. 573 F.2dJeffers,searches See United

1978)(9th curiam) recognizing1075 Cir. that(per (implicitly
probationers enjoy protections).some fourth amendment “That

is less constitutional standard to be indemandingthere a met
. .a of a . does notjustifying probationerwarrantless search

toauthorize the court an unconstitutional sanction as aimpose
Suttell, 192,condition of v. 492 N.Y.S.2d 195probation.” People

(N.Y. 1985).Div.), denied, N.E.2d 128 To the(App. appeal 488 extent
the order in allows of asentencing this case searches residence

asuspicion by probationabsent some individualized officer that the
defendant has violated or will violate the of it isprobation,terms
constitutionally invalid.

today illusory anymajority privacyThe renders interest retained
homeby probationers. enjoyThe to the of one’s freeright privacy

isunjustified by amongfrom intrusion the State the constitutional
liberty.”“our of State v.comprise legacyfreedoms that ordered



193, 201, (1993)Cavanaugh, 1382,138 N.H. 635 A.2d 1387
(Batchelder, J., dissenting). One who defends these freedoms “must
share his sort,foxhole with everyscoundrels of but to abandon the
post because of the poor is tocompany sell freedom cheaply.” Kopf

(4thSkyrm, 374, 1993).v. 993 F.2d 380 Cir. These freedoms are
rarely lost or compromised in sweeping pronouncements; rather,

erosion, occurs,their itwhen most often happens by well-inten­
incremental, subtle,tioned and even steps. The majority takes such

a step today, and from that decision we respectfully dissent.
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OpinionMemorandum

BROCK, J.)C.J. The DivisionFamily Pilot Program (Korbey, has
9,transferred without ruling, see SUP. CT. R. questions as to

whether marital masters have the authority, 1995,pursuant to Laws
152,chapter adjudicateto delinquency cases chapterunder RSA

(1994 1996).169-B & Supp. Pursuant to an agreement of partiesthe
reached at a conference,prehearing evaluation see SUP. CT. R.
12-B, the following questions were briefed argued:and

1. Does a marital master statutoryhave authority to conduct
proceedings under RSA 169-B?

2. 2,Would it violate Part Article 46 of the HampshireNew
Constitution for marital masters to conduct proceedings


