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completelyWhile the affidavit did not such possibilitiesrefute as
himhavingBeaudet had the cocaine on before he entered the

residence,defendant’s has“complete certainty never been required
by this court when determining probablewhether cause to search

(1988)Hazen, 202,196, 77,v. 131exists.” State N.H. 552 A.2d 81
(although police verifycould not informant’s statement that it was
the defendant who sold him drugs, information known to ledpolice
to drug traffickingreasonable inference “that was attaking place

residence,the defendant’s and that the defendant was somehow
involved”). The affidavit established a “substantial likelihood of
finding sought”the items at the defendant’s (quota-residence. Id.

omitted). hold, therefore,tion We that the district court had a
substantial basis for finding probable cause.

Affirmed.

All concurred.
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(RussellSmith, F.Sanders & of Concord Hilliard andUpton,
brief, orally),David P. on the and Mr. Hilliard for theSlaivsky

plaintiff.

(MichaelMorrison, Miller, Boston,of MassachusettsMahoney &
Aylward orally),F. on the brief and for the defendant.

THAYER, defendant, Hampshire MalpracticeJ. The New Medical
(JUA),Underwriting appeals SuperiorJoint Association the Court’s

J.)(Smukler, pay plaintiff,order JUA to the Concordrequiring
half of the costs and amountsHospital (hospital), defense settlement

malpracticeassociated with certain medical claims commenced
order,Because we this we notagainst hospital.the reverse need

address the hospital’s cross-appeal.
JUA,The court found the facts. one of thesuperior following

carriers,liability insurance to andhospital’s declined defend indem-
innify hospital malpractice Consequently,the three medical actions.

the from its insurancehospital coverage liabilityreceived second
(Conn Med).carrier, Conn Med Mutual Conn Med defended the
hospitalactions and indemnified the for certain settlements. The
$50,000incurred a total of in for two of thehospital deductibles

pursuant policylawsuits to its with Conn Med.
hospital sought declaratory judgment establishingThe then a that

hospital’s policythe with JUA covered the defense of these lawsuits.
liabilitythe court determined that theAlthough superior policies

lawsuits,did not cover the associated with theexpenses defending
court,hospital appealed Hosp.the to this and we reversed. Concord

Assoc.,v. N.H. N.H.Malpractice UndenvritingMedical Joint 137
(1993).680, 1384,687, 633 A.2d 1388 JUA reimbursedConsequently,

$50,000the for the deductibles the hadhospital hospital paid.
Thereafter, to recover from the fullhospital soughtthe JUA

fees,expenses, attorney’sof and settlementlitigationamount
amounts incurred in association with the claims. Themalpractice

a but courthospital joined party plaintiff, superiorConn Med as the
any subrogation rightsconcluded that Conn Med did not assert

thatagainst superiorJUA. The court determined JUA was contrac-
tually to for half of costs andobligated hospitalthe one the defense

amounts, subsequently judgmentsettlement and entered for the
$375,761.42 interest, fees,hospital for in addition to and costs.

On asserts that the trial court in theappeal, awardingJUA erred
(1)hospital the defense costs and settlement amounts because: the
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ahospital damages consequencesuffered no as of JUA’s refusal to
(2)defend; does not tohospital standing anythe have sue JUA as

hospitalclaim of the vested in Conn Med pursuant subroga-to the
(3)policy;tion clause in the Conn Med and it would be fundamen-

tally unfair to allow the to amountshospital recover other than the
deductibles, only byas the deductibles were insought hospitalthe

hospital’s original declaratorythe action.judgment
carriers,This essentiallycase involves a insuredhospital by two

each of which owed ahospital duty indemnity.the of defense and
carrier, JUA, carrier,One breached this obligation, while the other

Med,Conn fulfilled its contractual obligation. hospitalThe is now
toattempting collect the defense costs and the settlement amounts

againstfor the claims hospital bythe incurred Conn Med.

The ofpurpose awarding compensatory indamages breach
actions, contracts,of contract including insurance is placeto the

plaintiff positionin the plaintiffthe would occupiedhave absent a
Co., 745,breach. A.B.C. Builders v. American Mut. Ins. 139 N.H.

751, (1995).1187,661 A.2d 1191-92 When an insurer breaches its
defend,duty to the insurer must reimburse the insured for coststhe

Id.,incurred by the insured in defending the claim. 661 A.2d at 1192.
Likewise, anwhen insurer breaches its toduty indemnify, the

generallyinsurer must reimburse the insured for the amount the
claimant,paidinsured to the subject to the insurance policy’s

provisions. WlNDT,See A. INSURANCE CLAIMS & DISPUTES
(3d6.39, 1995).§ at 481 ed. party seekingThe indamages a contract

action has the burden of proving the extent and amount of damages
sustained as a result of the breach. BaileySee v. Sommovigo, 137

526, 531, 913, (1993);N.H. 631 A.2d 917 see also Caldwell v.Allstate
Co., (Fla.1187, 1984).Ins. 453 So. 2d 1191 Dist. Ct. App.

Though the defendant breached its duty plaintiffto the in
claims,the malpractice Conn Med fulfilled its contractual obligation

to the plaintiff and defended and settled the actions on behalf of the
plaintiff. Additionally, the defendant has plaintiffreimbursed the for

— —its out-of-pocket $50,000expenses the in deductibles which
notwere covered by Conn Med. Accordingly, the plaintiff has not

suffered any damages as a result of the defendant’s breach. Accord
American Surety Co. v. Co.,State Farm Mut. Auto. Ins. 142 N.W.2d

(Minn.304, 1966);306 Co.,McDonald v. GrangeNational Mut. Ins.
478,342 1973);N.Y.S.2d 479 (App. Div. Sloan Const. v. Central Nat.

(S.C.Omaha, 818,Ins. Co. 1977);236 WlNDT,S.E.2d 820 alsoseeof
4.10,§supra at 190-91. We note that the plaintiff has not amade

claim for consequential damages as a ofresult the defendant’s
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companyinsurancemore than oneIn wherebreach. situations
risk, onlyinsured cana theagainst particularan insuredprotects

sustained. Seeactuallyof lossto the amountupcollect
173,Co., 168, 385118 N.H.Mut. Cas.v. LumbermensCourtemanche

(1978) to total105, policies upofstacking(permittingA.2d 108
Co.,Liab. Ins. 476&Metropolitan Propertyv.damages); Caballero

(Fla. 1985); CasualtyBowen v.296, see alsoApp.Dist. Ct.2d 297So.
(1954)379, amount of107, 116, (reducing386Co., N.H. 107 A.2d99

insurancepaid byamount anotherliability bycompany’sinsurance
costs andan to recover the defenseAllowing insuredcompany).

alreadyhascompanyanother insurancesettlement amounts when
awould insured windfall.giveall these amounts theabsorbed of

case, this could also resultMoreover, a concern in thisalthough not
for aonce to the insuredtwice:company payingin the insurance

companyto the insuranceagainclaim and thenbreach of contract
holdAccordingly,claim. weand settled thethat the defensesupplied

not sustained. Ourit hasdamagescannot recoverplaintiffthat the
an insuranceinterpreted rewardingastoday should not bedecision

insured; ourwith its insteadits contractbreachingforcompany
to anensuring coverageis fullin this caseconcernparamount

to the insured.windfallsavoidingat the same timeinsured while
itunclear, brief that isplaintiff’sfrom thewe discernAlthough

torightwaived itshas somehowasserting that the defendant
failedbecause the defendantdamageslack ofplaintiff’scontest the

action Conndeclaratory judgment againstseparateto abringeither
counterclaim,set-off, action. In therecoupmentoror to aMed file

merit,case, to be withoutargumentfind thiscontext of this we
321,v. 137 N.H.Vogel Vogel,discussion. Seewarranting no further

(1993).595,322, 627 A.2d 596

Reversed.

All concurred.


