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defender, Dover,Rothstein, by orally,brief andM. ofpublicDavid
for the defendant.

Martin, brief, se.by proA.Kelsey

Martin,defendant, was convicted ofBRODERICK, Kelsey A.J. The
(1996). OnRSA 632-A:2sexual assault. Seeaggravated felonious

J.) erred in(Gray,CourtSuperiorthat theappeal, argueshe
atwho testifiedphysician,the victim’sdenying deposehis motion to

trialthings,other that theargues, amongalsotrial. The defendant
Gagne,v. 136the standard of Stateproperly applycourt failed to

(1992),899, for access to101, 105, request901 to hisN.H. 612 A.2d
records, tothat the evidence was insufficientmedicalcertain

conviction, made severalcounty attorneythat thehis andsupport
of the trial. We reverse thethe courseduringcommentsimproper

deposi-was entitled to take thebecause heconvictiondefendant’s
sought.hetion.

foui'-year-thesexually molestingwithchargedwasThe defendant
Prior to trialat mother’s home.victim after a herpartyold female

treating physician,the victim’sdeposemoved tothe defendant
at trial. The motionwould be a witnessthe State indicatedwhom

517:13, any felonywhich states that “[i]nto RSApursuantwas filed
any expertdiscovery depositiona ofmay takepartycase either

at trial.”testifyother toby partycalled themaywitness who be
1996). to the motion on517:13, objectedThe State(Supp.IIIRSA

norfindings surprising,were “neitherphysician’sbasis that thethe
appeal,a Ondeposition.that was no need forand therecomplicated”

victim’sasserting that theargument byon thisthe State elaborates
witness, but instead “anan expertwas nottreating physician

knowl-personal,to her own first-handordinary testifyingwitness
atreasoning, statingwith the State’sagreedThe trial courtedge.”

. . . the“not an witnessexpert [but]that the doctor waspointone
motiondenied the defendant’sThe trial courttreating physician.”

of anmotion to obtain the servicesa companionand also denied
understandingin thedefense counselto assistexpert-physician

hisAt trial the defendant renewedtestimony.treating physician’s
trial court tourgedand further thephysician,to thedeposemotion

totestimony laydoctor’srestricting thepretrial rulingitsenforce
conviction, thisbroughtthe defendantFollowing hisobservations.

appeal.

treating physicianif victim’sat outset that theWe note the
witness, expresslystatuteof theplain languagean theexpertis

517:13, III; seeSee RSAdeposition.allows the to take herdefendant
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Penrich, 583,Sullivan, 589, 1363,v. 140 N.H. 669 A.2dalso Inc. 1367
(1995) (when interpretscourt a statute “we examine the statutory

consistently withlanguage plainitself and construe the law its
III,517:13,RSA ameaning”). party felony “mayUnder to a case

experta discovery deposition any maytake of witness who be called
by testifythe other to at trial.” While the trial court hasparty the

witness,denydiscretion to or a of a seegrant deposition lay RSA
517:13, 1996); Chick, 503, 505,II State 141(Supp. v. N.H. 688 A.2d
553, (1996), it is not similar with expert554-55 accorded discretion

517:13,witnesses. the requiresSee RSA III. While statute the court
of necessityto make a of afinding ordering deposition laybefore the

witness, 517:13, II, findingRSA no such is before anrequired expert
517:13,may deposed.witness be See RSA III. We therefore read the

providestatute to the defendant with the right deposeto the State’s
witnesses, Farrow, 473,expert felonyin State v. 140cases. See N.H.

(court475, 1029, (1995) curiam)(per667 A.2d 1031 interprets
scheme”).statutes “in the context of statutorythe overall Accord-

ingly, dispositive questionthe in this case is whether the trial court
correctly determined that not anphysician expert.the victim’s was

“An witnessexpert concerningis one who testifies matters of
scientific, mechanical, professional nature,or likeother which
requires special study, experience, or notobservation within the
common of general public.theknowledge” Fyffe,State v. 588 N.E.2d

(Ohio137, 1990);139 App.Ct. McMullin Downing,see v. 135 N.H.
675, 679, 1226, (1992); Shattuck,609 A.2d 1229 v. 91Dowling N.H.
234, (1941).236, 529,17 532 Simply possessing professionalA.2d a
degree does not make one an inexpert witness all circumstances:
“Where a person mightwho as anqualifiedotherwise be expert
testifies as to or suchpersonal knowledge,first-hand a witness
should be as an ordinarytreated witness and not as an expert.”

Co.,v. 154,Gelinas Metropolitan Prop. Liability& Ins. 131 N.H.
167-68, (1988).962, Thus,551 A.2d 970 professionals maymedical
testify layas witnesses theywhen confine testimonytheir to
“personal layobservations which any person be] ofcapable[would

(Haw.Tucker, 37,making.” State v. 861 P.2d 46 Ct. App.), cert.
(Haw.denied, denied, (Haw.1993),863 cert.P.2d 989 P.2d895 1193

1993).

witnesses, however,Lay may not testify competently about a
(Okla.Doyle State, 317,medical v.diagnosis, 785 P.2d 322 Crim. App.

1989); Adams, 377, 379,v. 202,N.H.Bentley 100 128 A.2d 204cf.
(1956), and, generally, maymore not draw conclusions which require

applicationthe specializedof knowledge.medical See Common-
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(Mass. 1952).White, 419, lay mayv. N.E.2d 420 A witnesswealth 106
“a readilyanother’s medical ailments when manifested asrelate

condition, not arequire complexobservable which doesphysical
Cody,Commonwealth v. 584application knowledge.”of technical
(Pa. 1991).(Pa. Ct.), denied,992, A.2d 42Super. appealA.2d 995 592

ortestify possess trainingIf in to a witness must someorder
at the witness shouldexpertise atypical public large,that is of the

State, 524,an v. 643 So. 2d 529-30expert. Samplebe treated as Cf.
(Miss. 1994) must consid­testimony be(plurality opinion) (opinion

express opinion,if “in order to the theexpert testimonyered
that ofexpertise beyondsome orpossess experiencewitness must

adult”).randomly selectedaverage,the

considerations, it is that theapparentIn of theselight
incapacityin this case. Herexpertvictim’s testified herphysician

professional qualifications.a recitation of Shetestimony began with
togenitaliaanatomical structure of femaleproceeded explainto the

a chart to illustrate her discussion. She thenjury, usingthe medical
aduring physicaldescribed the conditions she had discovered

victim, the chart to indicate theirmarkingexamination of the
not been allowed toCertainly laylocation. a witness would have

and the results of an internaljury anatomy,instruct the on
readily physicaldo not constitute “a observablegynecological exam

condition, ofrequire complex applicationwhich does not a technical
A of theCody, physician’s584 A.2d at 995. reviewknowledge.”

knowledge.with specializedreveals that it was infusedtestimony
hymenFor the doctor testified that the victim’sexample,

thin,area is aNormally, hymenwas swollen and red. the
translucent,translucent, althoughAnd it’spink membrane.

—itit And it was swollen and red. Andvery, very tough.is
in at fourhymen approximatelywere two tears thethere

o’clock.o’clock and seven

andbeyond requiredThis went mere observationinformed review
by large.not the atprofessional training possessed public

Gelinas,in 131 N.H.contention that our decisionThe State’s
970,167-68, for that apropositionat 551 A.2d at stands the

knowledgeto or first-handprofessional personalwho testifies
anordinary expertas an witness and notalwaysshould be treated

solely professionalfocus is not on whether apoint.misses the The
observation, the personalbut also whetherspeaks personalfrom

not within the ken of thespecializedobservations skillsrequire
While, case, victim’s doctor offered noin this theordinary person.
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— based onfindings someandjury, her observationsto theopinions
— skills andspecialrequiredexaminationgynecologicalan internal

Although therelayperson.averagethebynotknowledge possessed
observationsrelatephysician mightainstances whencertainlyare

expertnot be deemedwhich wouldinjury or traumaconcerning
970, in167-68, testimonythe theA.2d atid. at 551testimony, cf.

court therefore erredThe trialwas not so constrained.casepresent
Theexpertas an witness.physicianto theit refused treatwhen

harmless, seecourt’s error wasthat the trialarguedoes notState
(1995),426,540, 544, and weVachon, 659 A.2d 429v. 189 N.H.State

for a trial.and remand newtherefore reverse
trialintroduced at his wasthat the evidencearguesThe defendant

of record inAfter review thesupportto his conviction.insufficient
State, find evidence sufficientthe we themost favorable tolightthe

750, 757,Wade, 622136 N.H.See State v.warrant the conviction.to
(1993). toappealissues in this832, remainingallA.2d 836 We leave

retrial.they uponshould arisefor its resolutionthe trial court

remanded.Reversed and

All concurred.
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