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— based onfindings someandjury, her observationsto theopinions
— skills andspecialrequiredexaminationgynecologicalan internal

Although therelayperson.averagethebynotknowledge possessed
observationsrelatephysician mightainstances whencertainlyare

expertnot be deemedwhich wouldinjury or traumaconcerning
970, in167-68, testimonythe theA.2d atid. at 551testimony, cf.

court therefore erredThe trialwas not so constrained.casepresent
Theexpertas an witness.physicianto theit refused treatwhen

harmless, seecourt’s error wasthat the trialarguedoes notState
(1995),426,540, 544, and weVachon, 659 A.2d 429v. 189 N.H.State

for a trial.and remand newtherefore reverse
trialintroduced at his wasthat the evidencearguesThe defendant

of record inAfter review thesupportto his conviction.insufficient
State, find evidence sufficientthe we themost favorable tolightthe

750, 757,Wade, 622136 N.H.See State v.warrant the conviction.to
(1993). toappealissues in this832, remainingallA.2d 836 We leave

retrial.they uponshould arisefor its resolutionthe trial court

remanded.Reversed and

All concurred.
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Macintosh, Concord,John D. of by orally,brief and for the
petitioner.

Houran,Steven attorneyM. acting general (Douglas Jones,N.
general,assistant attorney on brief and fororally),the the State.

HORTON, petitioner, Rowan, M.D.,J. The L.Edward appeals the
(board)actions of the HampshireNew Board of Medicine in

imposing various sanctions on for professionalhim misconduct. We
affirm.

1998,In R.,October the board received a Ms.letter from a former
ofpatient allegedthe petitioner, petitionerwho that the had
inengaged a sexual with herrelationship during previousthe two

years while was his patient.she Ms. R. also claimed to have
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was to move to New Zealand.planningthat theknowledge petitioner
board1993, Ms. R. a second letter to theIn November wrote

issued anher On its own initiative the boardwithdrawing complaint.
Januaryin 1994. Theinvestigationa formalcommencingorder

claims, butonlynot Ms. R.’ssought concerninginformationboard
to close andpracticeused hisprocedures petitioneralso the the

practitioners.his to otherpatientsrefer
in andearlyto Zealand 1994petitionerThe relocated New

attorney.board his Newthrough Hampshirecommunicated with the
board, itsattorney, the andpetitioner’sFor several months the

infor-concerningcounsel in thehearing engaged correspondence
petitionerand in board’s order. Thesoughtmation records the

R. or of hisproduce concerningto materials Ms. the closuredeclined
first that the of theHampshire withdrawalpractice, assertingNew

board, R.’sthe and later Ms.precluded inquiry byfurthercomplaint
of a specific complaintof consent to disclosure and the absencelack

practice.as to the closure of his
25, 1994, subpoenaboard’s counsel issued aMay hearingOn the

in apetitioner part by providinginformation. The compliedfor the
his and to orsteps quashlist of taken to close movedpractice,

forsubpoena. petitioner objectedThe to themodify subpoenathe
documents, records, grounds,and Ms. R. onthe files of several

withdrawn,that that Ms. R. hadincluding: complaintthe had been
the not to basedpetitionerinstructed disclose her confidential files

statutory privi-on her State and and federal constitutionalState
issue aleges, authoritythat the board lacked under RSA 329:18 to

329:26,byfor andsubpoena confidential information shielded RSA
290ee-3(b)§42 Ms. R.’s disclo-protectedthat U.S.C. records from

they federallysure because were records of a assisted substance
abuse function.

1994,13, ofJulyThe board denied the motion on and letterby
1994,21,July againcounsel the information. Thehearing requested

tocontinued to refuse turn over the materials. On Marchpetitioner
14, 1995, athe board issued show cause order to whetherdetermine

professionalcommitted misconduct his failurepetitioner bythe had
to with forcomply subpoena requeststhe and information.

order,petitioner statingThe to cause that heresponded the show
was unable to Ms. R.’s without her consent becauserelease records

counsel, not topetitioner, throughshe had instructed the her
records, herreleasingrelease the and that he was fromprohibited

2,§under 42 42 absentmaterials U.S.C. 290ee-3 and C.F.R. Part
consent or a court order. the show causeher He contended that

imposeorder was an effort sanctions him and thatcontemptto on
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since chapter board,RSA 329 contemptconferred no onpower the
the board was to followrequired procedurethe set forth in RSA
491:19-:20 to enforce subpoena.the

conference,After a prehearing the board aissued more expansive
9, 1995,order on directing detailed,June the petitioner to submit a

good-faith R.,toresponse allegations concerning provideMs. and to
information and concerningmaterials Ms. R. and the closure of his

15,Hampshire 1995,New practice. On June a second subpoena was
issued for the materials. petitioner againThe moved to quash the
subpoena substantiallyon similar grounds as he had asserted
previously, and on groundthe that the requests were overbroad.

The board denied the petitioner’s 10,motion to onquash August
15, 1995,1995. SeptemberOn hearing counsel to imposemoved

sanctions on petitionerthe for violation of the board’s order and
subpoenas. The petitioner objected, again asserting that the board
must follow the procedure outlined in RSA 491:19-:20 because RSA
chapter 329 it nogave authority to sanction the petitioner for failure
to acomply subpoena.with

anFollowing evidentiary hearing, the board that peti-held the
tioner had inengaged professional misconduct notby reasonably

toresponding the board’s inquiries requestsand for documents. The
board suspended petitioner’sthe privilege to forapply reinstate-
ment of his HampshireNew for year,license one and thereafter
until he withcomplied the board’s request for information. The
petitioner’s motion denied,for reconsideration was and this appeal
followed.

We will uphold the board’s decision unless it is unreasonable
or on an (1974);based error of law. See RSA 541:13 Appeal Beyer,of

(1982).934, 938,122 834,N.H. 453 A.2d 836 petitionerThe argues
the board requiredwas to toproceed superior court under RSA
491:19-:20 to resolve disputethe over the subpoenaed information.
He asserts that because the board concedes that it lacks powerthe
to punish 329,for contempt chapterunder RSA RSA 491:19 applies.
RSA 491:19 provides:

anyWhenever official or givenboard is powerthe to
summon testimony,witnesses and take but powernot the to
punish for andcontempt, any witness to obeyrefuses such
summons, either as to his appearance or as to the produc-

summons,tion of inthings specified the or testifyrefuses to
or to any questions,answer a petition for an order to compel

testifyhim to or to comply with maythe summons be filed
court,in the superior justiceor with some thereof.
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added).(1983) (emphasisRSA 491:19

statutes, we first look tomeaningthe ofconstruingWhen
the used. Seeordinary meaning Appealof wordsplain andthe of

(1996).341, 710,336,141 682 A.2dN.H. 713Dept.,Ashland Elec.
“mayindicates that a be filed”petitionplain languageThe statute’s

491:19.the court. RSAsuperiorwith

ormandatorythe to theLegislatureThe of asintention
statutory provisionof isparticularnature adirectory

Words andlanguagefrom the thereof.primarilydetermined
provisionagenerally regarded makingare asphrases which

hand,theinclude “shall” and “must.” On othermandatory
generallyis re-provision permissivea couched in terms

This is of thedirectory discretionary.or truegarded as
rule in statutes the wordgeneralword It is the that“may.”

isand the “shall” manda-“may” only, wordpermissiveis
tory.

158-59,Commission, 156, 4894 N.H.North &c. Assn. v.Hampton
omitted).(1946) Here,472, and the(quotationsA.2d citations474-75

to filestatutory is The decision whetherlanguage straightforward.
in the court lies withincontempt superiorsanctionspetitiona for

See RSA 491:19.the board’s discretion.
this of RSApetitioner interpretationThe contends that court’s

707,Inc., 120 422in v. N.H.Scarborough Enterprises,491:19 R.T.P.
(1980), infinding procedureA.2d 1304 a that the outlinedcompels

anScarborough employmentthe is involvedmandatory.statute
forCommissionHampshirediscrimination case before the New

(commission).Human The defendant was summoned to theRights
708,Id. at 422 A.2d at 1306. Whenhearing by subpoena.commission

room, contempt,for which thehearing plaintiffhe left the the moved
Id. in courtplaintiff superiorcommission denied. The then filed

491:19, also to findpursuant superiorto RSA but the court declined
709, 422 at 1306. that acontempt. plaintiff arguedId. at A.2d The

inwho at a under a isparty appears hearing subpoenacommission
if andcontempt gives testimonycourt he leaves heof before

711-12, properevidence. Id. at 422 A.2d at 1308. We determined the
incourt its discretionquestion superiorwas whether the abused

refusing contempt.find the in Id. on theRelyingto defendant
ofcontempt power,nature of we found no abusediscretionary the

712, 422 at 1308.discretion. Id. at A.2d

discussion,In of that thethe course our we noted because
for Human lacks toHampshire Rights powerNew Commission the
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punish for contempt, petition“[a] for mustcontempt be filed in
court,superior [pursuant RSAto] 491:19.” Id. The. petitioner

interprets this as thatmandating boards or commissions-lacking
contempt power must petition the court in all instances in which a
defendant or respondent fails to withcomply a subpoena. This is not
so. Our statement in Scarborough recognized that a petition “must”
be iffiled the board or commission seeks contempt againstsanctions
the defendant or respondent which it cannot itself impose. See id.
Scarborough does not arequire board or commission to seek

instance,contempt sanctions in the first Inhowever. the present
case, the board had other statutory sanctions available which it

329:17,chose to employ, 1996),see RSA VII (Supp. and it was not
statutorily required proceedto under RSA 491:19-:20.

petitionerThe asserts that the discipline imposed on him by
the board is equivalentthe of civil contempt, see Scarborough, 120

712, (civilN.H. at 422 A.2d at 1308 contempt is for plaintiffbenefit of
and has a remedial purpose), which the board is not authorized to

(1995impose. See RSA 1996); (1983).329:17 Supp.& RSA 491:19-:20
examination,Upon close we anote critical distinction between

contempt sanctions and those which the board inordered this case.
Contempt sanctions issued aby court are in direct response to a
witness’s refusal to obey a summons or produce documents and are
primarily an aid to discovery. See RSA 491:19. The purposestated
behind the board’s sanctions was to discipline the petitioner hisfor
professional misconduct. The board stated: petitioner’s]“[The
blatant refusal to provide even minimal assistance with the Board’s
investigation of Ms. R.’s allegations may well be contemptuous, but
the contempt it evidences is towards his legal and ethical responsi­
bilities as a physician.” The board chose to discipline petitionerthe
for his willful and repeated violations of his duties under RSA

329,chapter which it statutorily do,is empowered 329:17,to see
VI(d), (i), rather than exclusively as a method of hiscompelling
cooperation in the investigation.

The board’s sanction was byauthorized statute and the board’s
rules cooperationbecause with the board is enumerated elementan

professionalof conduct. Licensees or applicants ahave statutory
duty “detailed,to provide good faith written response[s] to allega-

possibletions of professional misconduct being investigated by the
(1995).329:18,board.” RSA VII If requested, they must also provide

“complete ofcopies records concerning any patient whose treatment
may be material to allegations of possible professional misconduct
being investigated by the board.” Id. A applicantlicensee or who
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in investigationboard itsduty to assist thewith thiscomplynotdoes
(i), Likewise,329:17,VI(d), VII. underRSASeebe sanctioned.may

Rules, topersonaof AdministrativeHampshire Codethe New
isissued, modifyto orquashand whose motionissubpoenaawhom

N.H. ADMIN.subpoena.with thedenied, complya todutyhas
206.08(b). with this ruleRULES, complyA fails toperson whoMed

him, 201.02,id. and theagainstan adverse order issuedmay have
under RSAstatutory remedies availablethemay employboard

206.08(e).id.329:17. See
anythat 491:19 does not containRSApetitioner recognizesThe

authorityexercise ofgeneralon the board’sprohibitionaffirmative
however,contends, morethat as the329. Hechapterunder RSA

statute, where the two conflict. SeegovernsRSA 491:19specific
(1995).1029,473, 476, WeFarrow, 667 A.2d 1032v. 140 N.H.State

in 491:19 andprocedure outlined RSAsee no conflict between the
fororauthority discipline applicantto a licenseethe board’s

impose329. If board desires tochaptermisconduct under the
sanctions, judgewith the court or apetitionit must file acontempt

712,491:19; 120 N.H. 422Scarborough, atof the court. See RSA
in 491:19 does notpermissive languageat 1308. But theA.2d

in place of otherobligate petition procedurethe board to use the
491:19;disposal.measures which are at its See RSAdisciplinary

329:17,RSA VII.
case involvespetitioner complexThe also contends that when a

constitu-legal statutory privilegesclaims of federal and State and
forum torights, appropriatetional the court is the address these

however,may legislature,issues. This be so. The has not seen fit to
power disciplinecondition the board’s to members of the medical

329:17,on Inprofession seeking judicial approval.its See RSA VII.
addition, petitionerthe does not ask this court to determine whether

privilegedthe documents and information are so as torequested
329:17,make the board’s action unreasonable or unlawful. See RSA

(1974).(1995);VIII RSA 541:7
nopetitioner argues pre-The further that there was evidence

sented at the to the board’s ofpublic hearing support finding
Dell, 484, 497-98,In Re 140 N.H. 668professional misconduct. See

(1995).1024,A.2d 1035 task is not to“Our determine whether we
differently reweighwould have found than did the board or to the

evidence, but rather to determine the findings sup-whether are
498,ported by competent evidence in the record.” Id. at 668 A.2d at

omitted). order,1035 In(quotations peti-its the board found the
329:18,tioner had and and“willfully repeatedly violated RSA VII

II(i)329:17, not inby responding requestsRSA to the board’s[sic]”
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faith ingood reasonably complete timelyand a and Themanner.
misconduct,concluded withcoupledboard that petition-“[t]his [the

ongoing refusal to assist the the itsperformanceer’s] Board in of
aregulatory responsibilities by claim ofinvestigating potentially
imposed.serious misconduct” warranted the sanction

decision,supportIn of its the board recounted its initial request
2, 1994,May petitionerof that provide concerningthe information

his treatment of Ms. R. and the his practice.closure of The board
the apetitioner required “goodnoted was to make faith written

329:18, addition,toresponse” requestthis under RSA VII. In
hearing subpoenacounsel a of andrequesting copiesissued records

329:18, IV-a, V,pursuantother information to RSA and TheVI.
board found that not topetitioner respondthe did either the request
or subpoenathe in a full and manner. He tomeaningful failed
provide copies of letters orreferral notices of closure of his practice.

second,respondThe board also found that the doctor to to afailed
detailed information request subpoenamore and issued in June

1995. These based onrequests authoritywere the board’s under
329:18, 329:18,RSA VII and the itsFinally,RSA V board discussed

forreasons to or thedenying petitioner’s quash modifythe motions
and his to ofsubpoena objection impositionthe sanctions.

petitionerThe has not the offindingdemonstrated that board’s
was obligationmisconduct unreasonable. He had an to torespond

329:18, so,Bythe board’s inquiries refusingunder RSA VII. to do
willfullyhe and violated ofrepeatedly provisions chapterthe RSA

329:17,and the himdiscipline accordingly.329 board could See RSA
VI(i).

The petitioner argues chapternext that 329 notRSA does
suspendauthorize the board to his to be Inprivilege relicensed.

deciding whether the statute such acontemplates disciplinary
measure, primarywe look to both the for itspurposes enactment

Dell, 491,and the 140language employed. See In Re N.H. at 668
reasonablyA.2d at 1031. willpossible,“Where we construe statutes

omitted).to effectuate their underlying policies.” (quotationsId.
primary of RSA are to apurposes chapter high“[T]he 329 assure
of toquality protectmedical care and the from unfitpublic persons

omitted).to practice (quotations goalsmedicine.” Id. These require
possess expansivethat the board theauthority regarding licensure

practitionersof toauthority disciplinemedical and broad members
profession.of the
language supportsThe of the statute this conclusion. The board is

limitation,suspension,authorized to take action ordisciplinary by
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VII(b).329:17, of suchshowing“[A]RSAof a license.restriction
reasonablymayboardas thecompetenceof professionalevidence

1996), lapsedfor anecessaryis(Supp.RSA 329:16-erequire,”
addition, to thehave deferredIn weSee id.to be restored.license

licenses. Seeof medicaland renewalin of relicensureboard the area
488-91, A.2d at 1029-31.Dell, at 668140 N.H.In Re

discretionary languagesum, thepurpose,statedIn the statute’s
329 all evidencechapterof RSAused, interpretationpriorand our
in areas ofthebroad discretionthe board withan intent to vest

as prohib-the statuteinterpretTodiscipline.andlicensingmedical
to beprivilegespetitioner’sthesuspendingfromiting the board

491, A.2d at 1031id. at 668Seeillogical.would berelicensed
unjustproduce“wouldwhichstatutory interpretations(rejecting

results”).seemingly illogicaland

jurisdic­that the board lackedassertspetitionertheFinally,
the formala licensee whenhim was notsince hedisciplinetion to

obligated investigateis toThe boardwas conducted.hearingpublic
and undertakechapter 329scopethe of RSAmatter withinany

(c)11(b),329:2,licensees. RSAagainstdisciplinary proceedings
1996). ofstandardsprofessionalto theThe rules relative(Supp.

non-­or thethat “the surrenderholders declaremedical license
investigatingBoard fromnot theprecludeof a license shallrenewal

upon the licensee’sbaseddisciplinary proceedingacompletingor
in N.H.was still effect.”while the licenseconductprofessional

405.01(a). itsRULES, merely followingboard wasTheADMIN. Med
Appealand regulations.and its rulesstatutory guidelines ofCf.

(1991).112,723, 728, petitionerTheNolan, A.2d 115134 N.H. 599
notthe board didAlthough1995.througha valid license Juneheld

1995, Januaryinbeganits investigationuntil Octoberhearinghold a
to1995, proceedinga show causeIn it instituted1994. March

on theimposed petitionershould bedisciplinewhetherdetermine
forrequestsandoutstanding subpoenawith ancomplyfor failure to

a valid license at thesethe heldpetitionerBecauseinformation.
time, investiga­to theauthority pursuein the board had thepoints

sanctions.disciplinarytion and attendant

Affirmed.

sit;BROCK,C.J., concurred.did not the others


