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(JaniceHoward,R.Jeffrey K.attorney general Bundles, senior
assistant onattorney general, orally),the brief and for the State.

E. Duggan, defender, Concord,James chief appellate byof brief
orally,and for the defendant.

THAYER, (Fauver,J. a inFollowing jury J.),trial Superior Court
defendant, Croft,the assault,degreeSean was convicted of first see

(1996),RSA 631:1 aggravated assault,and felonious sexual see RSA
(1996).632-A:2 The defendant’s convictions also constituted a
of a previousviolation term of Inprobation. this appealconsolidated

violation,from both the convictions and the probation the defendant
(1)argues that the court at his trialsuperior criminal inerred:
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attorneycountythat an assistantproof,on offers ofruling, based
fora witness’s characterconcerning prosecutiontestifycould

defendant,(2) letter,truthfulness; byin a written theadmittingand
prejudi-itssubstantially outweighed bywasvalueprobativewhose

cial effect. We affirm.
8,Septemberfacts. Onfollowingfound thejuryThe could have
inat a restaurant1992, the victimthe defendant encountered

Previously, theher for a headache.pillsand offeredRochester
he wanted to kill theto his thatgirlfrienddefendant had stated

actions toward one of the defendant’svictim as a result of her
restaurant, victim the theingested pills,At the the whichfriends.

sedatives. After theprescriptionfailed to disclose weredefendant
unconscious, his apartmenttook her tovictim became the defendant

her, in leg,and stabbed her the forcedbrutallywhere he beat kicked
throat, rapedher and her.pillsadditional down

I

byaappeal “ruling”first on concernsargumentThe defendant’s
testimonyofconcerning admissibility proposedthe trial court the

trial,county attorney. At Shane Grant testifiedfrom an assistant
rapedhim had beaten andthat the defendant told that the defendant

Grant, incarcerated in thevictim. to who had beenAccordingthe
arrest, thefollowingwith the defendant’scounty jail the defendant

inmate,in of anotherpresencemade these statements thedefendant
case,At of the State’s the defendant’sBrian Ellis. the conclusion

rest,trial court of the defense’s intention toattorney informed the
attorney,than call Ellis. to the defendant’s trialAccordingrather

theprevious byto from a “indication”the decision rest resulted
conference,court, regarding the admis-duringtrial an unrecorded

testimony.to Ellis’sibility prosecution’s evidentiary responseof the
record, attorney asserted that Ellis wouldOn the the defendant’s

Grant were neverbythat the statements describedhave testified
prosecutingin Ellis’ that thepresence;the defendantbymade

testimony by callingEllis’ a col-attorney would have countered
Starbranch, testifyto as tocounty attorney Harryleague, assistant

character; that the prosecution’shis of Grant’s truthful andopinion
to in such a mannercounty attorney testifyof an assistant woulduse

responded:The trial courtinappropriate.have been

Ijust point yet.we are not even at that haven’tsayLet me
— obviously,Itestimony,of this and haven’t evenanyheard

testifies,it, AttorneyI Brian Ellis andonce hear
Countyin or thetestifythen decides to rebuttalStarbranch
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him, rebuttal,inAttorney calls we’ll deal with those issues
at I can’t inoperatethe time. a vacuum on this ....

The attorneytrial court further cautioned the defendant’s against
that,the court wassuggesting responsiblesomehow for the defense’s

decision not to call Ellis.
attorney interjected,At that thepoint, prosecuting explaining the

State’s that Ellisunderstanding impeach credibilitywould the of
essentially confirmingGrant and the state of affairs bydescribed

the attorney. According prosecuting attorney,defendant’s to the the
county attorney testify,assistant would onbased his “several

Grant,contacts and some with as to Grant’s character fordealings”
truthfulness. The trial court stated that it would not onagain rule

actuallythe issue until it Ellis’ testimonyheard and itsdetermined
significance with to therespect proposed testimonyrehabilitation of

608(a).county attorney.the assistant R. Ev.See N.H.
Not position,satisfied with the trial court’s the defendant’s

attorney court for a onpressed ruling appropriatenessthe the of the
608(a) and,testimonyrehabilitation Rule particularly,under more

propriety testimonyon the of such from an assistant county
hadattorney previously prosecutedwho the defendant. After

discussion,further the trial court stated that proposedthe testi-
mony county attorney permissiblefrom the assistant would be “if

addition,the foundation is laid with Inproper consistent Rule 608.”
trial apparently testimonythe court concluded that from Ellis

directly contradicting testimonyGrant’s would constitute the type
of attack on thatGrant’s truthfulness would authorize rehabilitation
evidence truthfulconcerning Grant’s The defendant’scharacter.
attorney then reiterated that Ellis would not abe called as defense
witness.

appeal,On the defendant three errors in the trial court’salleges
“ruling” concerning admissibility proposed testimonythe of the

First,from the county attorney. arguesassistant the defendant that
the foundation for the wastestimonyrehabilitation insufficient

Vachon, 540, 543, 426, (1995),under State v. 139 N.H. 659 A.2d 429
county attorney merelybecause the assistant had and“dealings”

Second,“contacts” thatwith Grant. the defendant contends Ellis’
and,testimony directly testimonywould have contradicted Grant’s

therefore, would not have constituted the of attack ontype indirect
generalGrant’s truthfulness that would have ofpermitted evidence

Ross, 397, 400-02,Grant’s truthful character. State v. 141 N.H.Cf.
(1996).1234, Third,685 A.2d 1236-37 the arguesdefendant that the

trial court the aimproperly prosecution’s “ploy havingcondoned of
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of the State’s owntestify credibilityabout theprosecutorfellow
witness.”

of issues is forpreservedcounters that none theseThe State
ruled in the context ofbecause the trial court neverour review

suggeststhe record that thetestimony. agree. Althoughactual We
opiniona conditional on the admis­ultimately providedtrial court

attorney’s testimony, we endorse itssibility countyof the assistant
Ellis norto in a vacuum.” Because neither“operateinitial refusal

testified, find claim ofcounty attorneythe assistant “we the
adjudication.” v.prejudicial speculativeerror too for State

Bruneau, 104, 115, 585, (1988);A.2d 592 see also Luce131 N.H. 552
(1984). Indeed,States, 38, wayv. 469 U.S. 41-42 we have noUnited

actuallyof whether the defendant would have called Ellisknowing
how Ellistestify “ruling,”to absent the trial court’s would have

testified, oftestimonywhether Ellis’ and the cross-examination
undertriggeredEllis would have rehabilitation evidence Rule

608(a)(2), toprosecution attempted respondwhether the would have
with whethertestimony county attorney,from the assistant the

forprosecution predicatewould have established the foundational
Vachon,testimony ultimatelysuch under how the trial court would

if interposed specific timelyhave ruled the defendant a and
objection, county attorneyand how the assistant would have

(1st97,Griffin,testified. See United States v. 818 F.2d 104 & n.5
Cir.), denied, (1987); Bruneau,cert. 484 844 see also 131 N.H.U.S.

115,at A.2d552 at 592.
general against appellate hypotheticalAware of the rule review of

errors,evidentiary the defendant would have us thisdistinguish
case on the that ofgrounds parties’ undisputed proofthe offers were
sufficiently specific to inform this court of the critical relatingfacts

evidentiaryto the issue that the trial court’s was“ruling”and
ground byerroneous as a matter of laiv. Neither advanced the

provides persuasive departingdefendant a reason for from the
general proofrule. The of the offers of is irrelevantspecificity

[can], reasons,testimony anybecause “trial for number of differ
Luce, n.5;from at 41proffer[s].” Griffin,the 469 U.S. see also 818

F.2d at 104. trial court’s as an error ofCharacterizing “ruling”the
law in no that ofway principle admissibility respon­alters the the
sive evidence can actualonly reviewingbe determined after the

Nivica,to which it v.testimony respond.would See United States
(1st (1990).1110, 1989), denied,887 F.2d 1117 Cir. cert. 494 U.S. 1005
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II

HampshireThe next based on New Rule ofargues,defendant
403, in admittingEvidence that the trial court erred a letter because

probative substantially outweighed by prejudicialits value was its
to an atbyeffect. The letter was written the defendant inmate the

and transfercounty jail subsequentafter the defendant’s arrest
letter,Incounty jailfrom the to the State Prison. the the defendant

county jail,at offers profanity-lacedrefers to his misconduct the
promises against employees county jail,of at the describesrevenge

ofgeneration prisoners,”himself as a member of “the new identifies
to years,” portraysthe State Prison as his “home for 6 15 and life

relativelyas tolerable.prisonat.the

objections trialarguesThe State that the defendant’s at
that ad­preserve argument currentlyfailed to the Rule 403 he

It is settled that “a andagree. contemporaneousvances. We well
objection required appellateis to an issue forspecific preserve

(1996)156,Russo, 751, 753,v. 140 N.H. 674 A.2d 158review.” State
omitted). trial, specifically objectedAt the defendant to(quotation

“char­grounds,the letter on relevance mentioned “bad acts” and
concerns, Hampshireacter” and referred to New Rule of Evidence

404(b)404(b). however,An objection grounds,on “bad acts” or Rule
496,Bassett, 493,has three bases. v. 139 N.H. 659potential See State

(1995)891, (discussing three-pronged analysisA.2d 894 for admis­
404(b)). Relevance,sibility ground specificallyunder Rule the raised

trial, bases;at of 403by onlythe defendant is one these the Rule
effect,of value and a neverbalancing probative prejudicial ground

defendant, McGlew,is a basis. v.by separateidentified the See State
(1995).505, 507, 1191,139 N.H. 658 A.2d 1193

specific objectionWe conclude that the defendant’s on relevance
to of hisgrounds precludes attempt scopehis current broaden the

Mills, 46,to the letter’s v. 136 N.H.challenge admissibility. StateCf.
(1992)49, 1104, (specific objection concerning611 A.2d 1105 com-

of childpetency argumentswitness rendered other related
unpreserved). actuallyThe fact that the trial court addressed the

probative prejudicial disposi-letter’s value and effect is not alone
tive, objectionthe defendant’s initial failure to raise angiven based

Winn, 812, 813, 537,■on see v. 141 N.H. 694 A.2d 538prejudice, State
(1997), objectsubsequentand his failure to to the trial court’s

determination, Mills, 49,136 N.H. at 611 A.2d at 1105.balancing cf.
Finally, we assume without that the defendant’sdeciding briefing

of his Rule 403 a to theargument adequately preserves challenge
(the probative forming partletter’s relevance nature of the evidence



81

ends,of however,the Rule 403 Ourequation). inquiry with the
recognitiondefendant’s that the letter’s reference to State Prison as

years”“home for 6 to 15 marginallywas relevant to the assault
charge.

Affirmed.
HORTON, j., Broderick, j.,and concurred thespecially; others

concurred.

HORTON,J., concurring I inspecially: join I ofpart the majority’s
opinion for the cogent reasons stated therein. I concur in the result
reached in II ofpart the majority’s opinion, but disagree itswith
conclusion concerning preservation of the argumentdefendant’s
under New Hampshire Rule of Evidence 403. Accordingly, I write

toseparately mystate reasons for believing that the defendant’s
argument concerning the prejudicial effect of the letter was pre-
served and for concluding that the trial court did not err in
admitting the letter.

As majority notes,the correctly the defendant’s trial attorney
specifically objected to the letter on relevance grounds. Additional
objections vaguely raised “bad acts” and “character” concerns and

404(b).referred to HampshireNew Rule of Evidence In holding that
the objectionsdefendant’s failed to preserve an argument based on
the prejudicial letter,effect of the majoritythe apparently con-
strues the defendant’s specific objections on groundsrelevance as
circumscribing 404(b)the ofscope generalhis “bad acts” or Rule
objections. otherwise,Stated majoritythe views the defendant’s

objectionsvarious as raising “bad acts” objections solelybased on
grounds.relevance

In my opinion, the defendant objected on both relevance and “bad
acts” grounds. I would therefore hold that objectionshis adequately
preserved the defendant’s Rule argument403 because concerns

prejudicialabout 404(b)effect implicitare in “bad acts” or Rule
objections. Carter,See 1, 4-5,State v. 289,140 N.H. 662 A.2d 291
(1995); Bouchard,State v. 581, 585,138 N.H. 963,643 A.2d 966cf.
(1994); Judkins,State v. 223, 224-25,128 N.H. 427,512 A.2d 428
(1986). Moreover, the trial court apparently understood the defen-
dant’s objections as presenting the Rule 403 issue because the court
specifically found that the probativeletter’s value substantially
outweighed its prejudicial McMinn,effect. See State v. 141 N.H.
636, 642, (1997).1017,690 A.2d 1021 The rationale for the preser-

—vation doctrine affording the trial court the initial opportunity to
—address an issue was therefore served in this case. See State v.



(1991).405, 407, 243, ITselios, Finally,593 A.2d 245134 N.H.
shouldassertion that the defendantmajority’swith thedisagree

the letter’sruling concerningto trial court’sobjectedhave the
is noexceptionsofprejudicial “Takingvalue and effect.probative

103(e).N.H. R. EV.in matters of evidence.”longer necessary
under Ruleargumentof the defendant’sto the meritsTurning

403,1 did not abuse its discretionthat the trial courtwould conclude
603,Philbrook, 601,138 N.H. 644letter. State v.admittingin the See

(1994).66, directlyflowed from the67 The letter’s relevanceA.2d
theculpability throughof hisimplicit recognitiondefendant’s

years.”for 6 to 15 Theto Prison as his “homereference State
tendencyfrom its todirectly supportflowed lessletter’s relevance

denyingfor defendant’s reason forexplanation theprosecution’sthe
police.in statement to thechargethe his writtenrape

that theargued providedletterpoint, prosecutionOn this last the
numerousunderstanding inculpatoryfor the defendant’skeythe

state-charge discrepantassault but hisconcerningstatements the
Forrape charge. example,his on theregarding culpabilityments

admitted facts central to theseparateon occasionsthe defendant
Grant, to an acquaintance,to his to Shanecharge girlfriend,assault

contrast,in statement. In the defendantand to the a writtenpolice
but heacquaintance,to Grant and to anrapeadmitted the Shane

in his written statement to thechargethatemphatically denied
onlythe letter not demon-prosecution,to thepolice. According

to Prison on thegoingthat the defendant knew he was Statestrated
atrespectedthat wanted to bebut it also showed hecharge,assault

rapist.not as a Shane Grant“tough guy,” despisedas aprisonthe
oftencriminal convictionunderlyinghad testified that an inmate’s

Prison: individuals convictedhis at the Statereputationdetermines
a reputationhave favorabledegree (“tough guys”)of first assault

whereas convictedprisoners,no harassment from otherand receive
low, theorythis of“very reputation.” Althougha lowrapists have

that trial courtsayI cannot themay compelling,not berelevance
probative.andfindingin the letter relevantabused its discretion

properlytrial court could haveI would also hold that the
minimal. Theeffect of the letter wasprejudicialconcluded that the

pettyto the defendant’sessentially contained referencesletter
jailtoward forjail rage employeesat the and hiscountymisbehavior

Thus,cream. theshavingrefusal' to return hisallegedtheir
letter, inflammatoryits was notincluding profanity,substance of the

of chargedin of the serious nature thewhen viewed the context
inits discretionthe trial court did not abuseAccordingly,offenses.

substantiallyeffect did notprejudicialthat the letter’sdetermining
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397,Stayman,its value. See State v. 138 N.H.outweigh probative
(1994).771,403, 640 A.2d 775

BRODERICK, J., joinI in I ofconcurring specially: part the
and in the result in Imajority opinion partconcur reached II. write

I Horton that theseparately agreebecause with Justice defendant
objectionhis ofproperly preserved concerning prejudicialthe effect

trial court therecognized, argumentthe letter. As the defendant’s
prejudicialthat would be was in hisunduly implicitthe letter

404(b);objection based New of Evidenceupon Hampshire “[t]oRule
objection ground prejudice necessarilyan on the of notraise does

Judkins,‘prejudice.’”counsel to utter the word State v. 128require
(1986).223, 225, 427,N.H. 512 A.2d 428 IThough believe the

insubstantial,of the letter was not the error inprejudicial effect
admitting this was harmless.evidence

substantiallyof the letter itsprejudicial outweighedThe effect
culpableIt is to infer a state of mindprobative speculativevalue.

from to Prison as his for 6 tothe defendant’s reference State “home
no inyears,” charged15 as he made mention the letter of the

or surroundingoffenses the circumstances. Nor did the letter
actually support prosecution’s explanationthe for the defendant’s

indeed,of inrape charge; supportdenial the to find such the letter
require closelywould one to read so between its lines as to render

sure,any for deeper meaning pointless. quitesearch To be the letter
explicitly profane,reveals that its author is has tenden-destructive

—cies, short,and inauthority hardlycares little for that he is a
Any marginal probativemodel citizen. value the letter hadmay have

was thus substantially outweighed by tendencyits “undue to induce
againsta decision the on v.improperdefendant some basis.” State

Cochran, 672, (1990).670, 756, balance,132 N.H. 569 A.2d 757 On
admission of the letter was error.

This error was nonetheless harmless. Our in ainquiry harmless
evidence,analysiserror is not apart“whether the from that

admitted,erroneously would a ofsupport finding guilt, but whether
it beyondcan be said a reasonable doubt that the inadmissible

Ruelke, 692,evidence did not affect v.the verdict.” State 116 N.H.
(1976).694, 497,366 A.2d 498 evaluation of“The whether this

hasstandard been achieved involves consideration of the alternative
atpresentedevidence trial and of the character of the inadmissible

157-58,145,v. Vandebogart,evidence itself.” State 139 N.H. 652
(1994) omitted).671,A.2d 679 (quotation and citations

instance,In this presented compellingthe State evidence of the
defendant, occasions,guilt.defendant’s The on separate admitted
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facts central to the chargeassault to the topolice, girlfriend,his to
Grant,Shane acquaintance;and to an the defendant also admitted

rapethe to Shane Grant and to an acquaintance. The defendant had
victim;earlier stated that killhe wanted to the the victim told the

medical staff treating injuriesher of “penetration”; tests revealed
presence victim;the of unidentified seminal material on the and the

defendant was seen with the victim both shortly before and
evidence,immediately after the incident. As against this the force of

letter,the erroneously admitted including profanity,its was com-
and,paratively therefore,minimal inconsequential. See State v.

Lemieux, (1992).329, 331-32, 635,136 N.H. 615 A.2d 636
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