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Ault, N.E.2d atmemory. day (Moyer,That is not here.” 637 874-75
C.J., inreliability present particularThe indicia of thedissenting).

theyin not to such a thatmemories these cases do rise level
of the scientific debate on the issue.overcome the divisive state

case, mayIn a court be satisfied with the state ofparticular the
recovering repressedthe debate on the ofquestionscientific

memories, general reliability surroundingand with the indicators of
memorya If that is in theparticular memory.recovered recovered

however, greatlycontext of we still will be concerned withtherapy,
tosuggestiveness therapeutic process, abilitythe of the and its skew

KETCHAM,memory.and in LOFTUS &memory one’s confidence See
at 150-73. Because we need not in that in thesupra engage inquiry

cases, however, shall not.instant we

and remanded.Affirmed

J.,HORTON, sit;did not the others concurred.
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Howard, Rice,R. M. assistantJeffrey attorney general {Ann
for theattorney general, orally),on the brief and State.
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Rothstein, defender, Dover,■DavidM. assistant ofappellate by
brief and fororally, the defendant.

JOHNSON, defendant,J. The Thomas onCrosby, was indicted' two
counts of aggravated by digitalfelonious sexual assault means of
vaginal penetration and one count of sexualaggravated felonious

by digital penetration.assault means of anal RSASee 632-A:2.
(1996). trial,a juryAfter the defendant convicted on thewas
indictments andalleging vaginal penetration acquitted on the
charge penetration. appeal, arguesof anal On the defendant that the

J.)Court erred in that victimSuperior (Fitzgerald, ruling the could
that the assaulted on thantestify defendant had her occasions other

remand;inchargedthose the three indictments. We reverse and
1991,at trial. InfollowingThe State adduced the facts the

in Nottingham, Rockingham County,defendant resided with his
children,girlfriend, Robyn, and her two the and the victim’svictim

brother, old,aged yearsthen six and seven Becauserespectively.
Robyn dogs,was to the defendant’s the defendant’s formerallergic

Strafford,at inkept dogs County.wife the her home Strafford On
occasions,two the defendant took the children to his former wife’s

house to care for the The victim thatdogs. testified the defendant
time, 1991,assaulted her on both occasions: the first in fall ofthe he

time, indigitally penetrated vagina, Augusther and the second
1994, he her and anus. victimdigitally penetrated vagina The

1995,disclosed the assaults to her mother in afterJanuary the
Wendydefendant and the victim’s mother had married. Dr.

Gladstone, assaults-,physiciana who examined the victim after the
testified that the examination revealed evidence consistentphysical
with inrepeated testimony-sexual abuse. The defendant his trial

anydenied sexual contact with victim.having the
trial, soughtBefore the defendant to the introduction ofprevent

evidence that he had assaulted the victim at the house inpreviously
404(b).Ev. thatNottingham. arguedSee N.H. R. The State Dr.

Gladstone’s would that victim hadtestimony demonstrate the been
sexually assaulted and that without the victim’srepeatedly testi-

inmony Nottingham, juryabout the assaults the would be unable
“to understand the evidence in a rational Thecontext.”[medical]

testimonytrial court that about theaccepted profferthe State’s the
evidence,Nottingham necessary explainassaults was to the medical

and victim thatultimatelythe testified the defendant had assaulted
manyher times in from the time she was five or sixNottingham

act,years chargedold until the time of the last when the victim was
nine old.years
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in both hisassaultsNottinghamto thereferredprosecutorThe
closing,In his hejury.to the statedstatementsclosingandopening

repeated-victim “repeatedly,molested thehadthat the defendant
The trialfor a mistrial.objected and movedcounselDefensely.”

motion; courtthebut denied theobjectionthesustainedcourt
should beallegationsof otherthat the evidencejurytheinstructed

evidence inof certainpurpose puttinglimited“only for theused
to theseto infer asguiltnot be used ...mayandcontext
followinghad similar instructionsThe court issuedindictments.”

jury.chargein its final to thetestimony andthe victim’s

erred inthat the trial courtarguesnowThe defendant
inassaultsNottinghamabout thetestimonythe victim’sadmitting

404(b). 404(b)Ruleof EvidenceHampshireof New Ruleviolation
provides:

crimes, acts not admissiblewrongs, or isEvidence of other
in order to show that thepersonof aproveto the character

however,It bemay,conformityin therewith.person acted
motive,proofsuch as ofpurposes,admissible for other

intent, knowledge, identity,preparation, plan,opportunity,
or absence of mistake or accident.

“if for aonly relevantof other bad acts is admissibleEvidence
disposi-character orproveother than to the defendant’spurpose

acts,tion, the otherif the defendant committedproofthere is clear
substantiallynotif to the defendant doesprejudiceand the

Carter,v. 140of evidence.” Stateoutweigh probativethe value the
omitted).(1995)1, 4, 289, We not(quotationA.2d 291 willN.H. 662

isthat evidence admis-disturb the trial court’s determination such
of discretion.constitutes an abusesible unless that determination

3-4,id. at 622 A.2d at 290.See

admission of theinitially challenges theThe defendant
The of bad actsrelevancy grounds. proponentontestimonyvictim’s

— —case, the burden of demon­in this the State bearsevidence
505, 509,McGlew,v. 139 N.H. 658its relevance. See Statestrating

(1995). relevant, to1191, the evidence must “tendA.2d 1195 To be
dispute, relying uponin withoutactuallyor an issueprove disprove
character, or Id.propensity.”of predisposition,forbidden inferences

510, 658 A.2d at 1195.at

about thetestimonythat victim’sThe State contends the
of defendant’swas relevant to the issue theNottingham assaults

404(b), tomayacts evidence be usedidentity. Under Rule bad
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identityestablish “the defendant’s as the ofperpetrator chargedthe
IMWINKELREID,E.crime.” UNCHARGED EVI-MISCONDUCT

(1995). State, however,§DENCE 3:02 The did not raise this
particular forground admitting evidence of the assaultsNottingham

court;before consequently,the trial we decline to consider this
Sterndale, 445, 448,argument appeal.on See State v. 139 N.H. 656

(1995).409,A.2d 411

thatarguesThe State also evidence of the Nottingham
assaults was to explain testimony,relevant the medical asserting
that the information tonecessary put“[w]ithout the medical

context,in juryevidence its the wouldproper be left with the
misleading impression that had either by[the victim] been abused

else,someone lying, withholdingwas or information about the[was]
other assaults.” thatWe have stated the admission of bad acts

in “justifiedevidence the State’s case in chief cannot be aby belief
in advance of trial that excluding this evidence will mislead the

Melcher, 823, 830, (1996).146,v.jury.” State 140 N.H. 678 A.2d 150
Unless the opens speculationdefendant the door to about facts and

actuallyevents material to an issue in ordispute, bad acts evidence
is for permissible purpose,admissible another “the fundamental

justice 830,demands of compeland fairness its exclusion.” Id. at 678
A.2d at 151.

Here, the State’s purported supplementneed to Dr.
Gladstone’s medical withtestimony Nottinghamevidence of the
assaults stemmed from a pretrial jurybelief that the would
misapprehend testimony.the medical While the jury might have
speculated about the medical evidence as­suggesting uncharged
saults, conjecturethe State assumed the risk of such by electing to
present testimonythe medical as it did. than elicitingRather

abuse,testimony about repeated alternativelythe State could have
confined Dr. testimonyGladstone’s to evidence of chargedthe

mayassaults. The State not a trialemploy strategy introducingof
evidence which necessityitself creates the for badadmitting acts

Crosman, 527, 530-31, 1095,evidence. v. N.H.State 125 484 A.2dCf.
(1984) (introduction1097-98 of otherwise inadmissible evidence

justified opposing partywhen creates Asmisleading advantage). the
State independentadvanced no relevance toground support the
admission of of Nottinghamthe evidence the assaults in its case in
chief, McGlew,the trial court in allowing testimony.erred this See

509-10,139 N.H. at 658 A.2d at 1195 of(proponent bad acts evidence
must specificarticulate for which ispurpose evidence offered and
how evidence tends to orprove disprove actuallyissue in dispute).
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this evi­admittinginanythat errormaintainsThe State
of provingburdenbears theThe Statewas harmless.dence

243,290, 291, A.2dSilk, 639v. 138 N.H.Stateerror. Seeharmless
harmless, we ask(1994). waswhether an errordeterminingIn244

admitted,evidence, erroneouslythatfromapartthenot “whether
beyondit can be saidbut whetherfinding guilt,a ofsupportwould

did not affect theinadmissible evidencethat thea doubtreasonable
(1976).694, 497,Ruelke, 692, A.2d 498N.H. 366v. 116Stateverdict.”

involveshas been achievedthis standardof whether“The evaluation
trial and ofatpresentedalternative evidenceof theconsideration

v.evidence itself.” Statethe inadmissiblecharacter ofthe
(1994)671,145, 157-58, 679652 A.2dN.H.Vandebogart, 139

omitted).and citation(quotation

juryharmless because thethe error wassuggestsThe State
charge. Althoughpenetrationof the analthe defendantacquitted

involvedNottingham assaultsdid not whether thespecifyvictimthe
that Dr.record shows Gladstoneor anal thevaginal penetration,

Givenvaginal penetration.evidence ofonly physicalabouttestified
— andwas admittedNottinghamof the assaultsthe evidencethat

— ofpurposeit for thewas instructed to considerjurythe
consid­jurywe must assume thetestimony,the medicalexplaining

to the evidenceonly respect physicalinthe bad acts evidenceered
Novosel, 176, 186, 412120 N.H.State v.penetration.of Seevaginal

(1980) (“[o]ur739, is thesystem justice premised uponofA.2d 746
instructions”). juryThat thewill follow the court’sjurorsbelief that

then,charge, haspenetrationof the analacquitted the defendant
the inadmissible evidenceon the whetherbearing questionlittle

indictments.vaginal penetrationon theaffected the verdicts

testimony, the alternative evi­from Dr. Gladstone’sAside
testimonyvictim’s detailedprimarilyat trial consisted of thedence

erroneously admittedAlthoughassaults. thechargedabout the
specificin was not as asNottinghamabout incidentstestimony the

offenses, indi­clearlythe victimtestimony chargedabout thethe
and thatchargedsimilar to the offensescated that the conduct was

inherentlyistimes. This kind of evidencemanyit had occurred
709,Marti, 692, 695, 711140 672 A.2dv. N.H.prejudicial. See State

(1996). case, moreover, it toIn of this tendedthe circumstances
byand Dr. Gladstonecredibilitythe of both the victimbolster

chargedof about the assaults. Seecorroborating testimonythe each
Bassett, 502-03, weConsequently,659 A.2d at 898.139 N.H. at
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doubt,cannot asay, beyond reasonable that it did not affect the
503,verdicts rendered. at 659 A.2d atSee id. 898.

Reversed and remanded.

All concurred.
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