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advances,is the connotation the defendantgiven temporal“sudden”
inin it is not clear if order to be covered the onset ofpolicythis

if“suddenly” aggregate damagemust occur or the mustdamages
Intern., Co.,See Morton Inc. v. General Acc. Ins.“suddenly.”occur

(1994).(N.J.831, 1993), denied,629 A.2d 847 cert. 512 U.S. 1245

short, is, veryIn atthe term “sudden and accidental” the
least, ambiguity mightnot “so as to no which affect theclear create

v.expectations.” Bondinginsured’s reasonable Cacavas Maine &
(1986).208, 423,Co., 204,128 N.H. 512 A.2d 425Casualty We

accidental” in such a as towaytherefore construe “sudden and
to insured on basis thatprovide coverage phrasethe the the

includes events that are and unintended.” See“unexpected Green
Co., 14,Mt. Ins. 138 N.H. at A.2d at 1014. plaintiff’s634 The motion

for partial summary judgment granted,should have been and the
summary judgmentdefendant’s motion for should have been denied.

Reversed and remanded.

All concurred.
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Cahill,Howard, (Jeffrey S.attorney generalR.Jeffrey assistant
orally),and for the State.attorney on the briefgeneral,

(Mark L. on theof Concord SistiTwomey Offices,& Sisti Law
orally),and for the defendant.brief

j.THAYER, defendant, F. hisRaymond Hennessey, appealsThe
J.)(Mohl, on oneSuperiora trial in Courtjuryconviction after

a child undersexual assault onaggravatedindictment for felonious
1(1)632-A:2, (1996), and three indict-of RSAyears age,thirteen

than his legalassault on a child otherfor felonious sexualments
yearsof or older and under sixteenyears agewho is thirteenspouse

(1996).632-A:3, II We affirm.of age, RSA
attended the defen-regularlyvictims two brothers who■The are

began frequentingin Alton. The older brothercampsummerdant’s
1986, years youngerwas eleven old. Thecamp in when hethe

later,yearstwo alsocamp approximatelythebegan visitingbrother
lake,a andcampold. The was on theyearshe was about elevenwhen

swimming,such assportsin various waterboys participated
around thealsocanoeing. They performedandwater-skiing, .chores

summer,mostlandscaping. They spentandcamp paintingsuch as
the schooloccasionally duringand visitedcampweekends at the

that the defendantboysand the testifiedyear. provided,Meals were
also testified that the defendantTheybeer available to them.made

older,them, Thesexually explicit videos.includingmovies forplayed
One, “Innocencevideos. entitledbrother described two of these

intercourse in whatLost,” having sexualpeopleinvolved several
twqother, engagedIn the mensetting.to aappeared playgroundbe

a in a restaurant. Theby pizzain countersexual intercourse
two men on ainvolvinga “sex video”brother describedyounger

suchthat he saw “a lot” ofa He testifiedpicnic by campfire.table
they pornographicthat watchedBoth brothers testifiedvideos.

they camp.were at thenearly everyvideos weekend
assaultscommittingwith six sexualchargeddefendant wasThe

in Dover. The olderat the defendant’s homeagainst the brothers
he was thirteen hethat on one occasion whenbrother testified

with the defendant in the defendant’sin anal intercourseengaged
that, presence youngerin the of hisroom. He recountedliving

brother, andpenisthe defendant with hisanally penetratedhe
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January daytwo assaults occurred on a whenejaculated. The next
Aon account of snow. school administratorschool was cancelled

1989,inonly day Januarythat snow that occurred oftestified the
1991,1990, years by testimony,or raised the victims’possiblethe

1990, inJanuary allegedin the month the indictments. Thewas
day1990 date. On inboys’ Januarymother corroborated the the

yearsbrother was old. The defendantyoungerthe twelvequestion
at their and took them to clear snow fromboys upthe homepicked

task,thiswalkway driveway. Upon finishing theyhis and went inside
house, in the other’sboy, presence,the defendant’s where each

ejaculated.anal on defendant andperformed sex the
1990,incharged allegedly Februarynext assault occurredThe

younger changewhen the brother went to the defendant’s house to
windows. testified that he had anal intercourse withboystorm The

the defendant on his couch.
1991,In March the brothers moved to California with their

or employee arranged boysmother. The defendant his for the to
time,to for thisHampshire Duringreturn New the summer. the

brother to the defendant’s house on twoyounger separatewent
chores,occasions to do a testified thatincluding painting porch. He

inengagedwhile at the house he both anal and oral sex with the
in presence.defendant his brother’s

jury of six charges:The convicted the defendant on four the the
two sexual assaults on the brothers in 1990 two onJanuary and the

youngerthe in summer jury acquittedbrother the of 1991. The the
defendant on charges involvingthe the older brother when he was
thirteen and the inyounger Februarybrother 1990. The defendant
was sentenced to to inyearsthree-and-a-half seven for eachprison

convictions, 651:2,of the three felonious sexual assault see RSA
11(b) (1996), to concurrently. aggravatedbe served For the felonious

1990,younger Januarysexual assault on the brother in the defen-
dant was angiven thirty years,extended sentence of ten to see RSA

11(a)651:6, 1(f), (1996), consecutive to the other sentences.
(1)appeal,On the defendant thatargues by:the trial court erred

(2)brothers;failing to sever the twocharges involving allowingthe
jurythe to view of aportions sexually explicit videotape seized at

(3)camp; allowing testifythe the victims to that the defendant made
(4)alcohol to them at camp; allowingavailable the State to introduce

(5)hearsay testimony; failing chargesto dismiss all at the conclu-
(6)case; (7)sion of the State’s to offailing guilty;direct verdicts not

tofailing juryinstruct the that the State must prove beyond a
(8)indictments;reasonable doubt allegedthe time frames in the and

enhancing victim,the agedefendant’s sentence based on the of the
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circumstanceaggravatingused as thealreadyhad beenagewhen
assault.felonious sexualcharge aggravatedthe ofjustifying

bythat the trial court erredarguesdefendant firstThe
to consolidateA trial court’s decisioncharges.to sever thefailing

ofabsent anappealnot on abusewill be disturbedcharges
502,97, 101, 505N.H. 599 A.2dv. 135Bergmann,discretion. State

(1991). arechargeswhen thelikely appropriateisConsolidation
Manna,v.of a common scheme. See Stateapparently partorrelated

(1988).284,306, 310, In the trialreviewingA.2d 286130 N.H. 539
indetermination, ask whether the evidence“we mustcourt’s

brief, aunlikelyand to confusesimpleof each offense wassupport
Cote, 358,crime.” v. 129 N.H.easily referable to each Statejury, and

(1987).367, 775, “theinquiryThe critical is whether530 A.2d 780
by non-severance.”jeopardizedto a fair trial wasrightdefendant’s

(1985).798,Winders, 471, 473, 503 A.2d 799v. 127 N.H.State
was and Incharges simple.in of the briefsupportThe evidence

all, and the defendant four.only five witnessespresentedthe State
(consolidation367,Cote, upheldA.2d at 780129 N.H. at 530Cf.
eleven).and defense The evidencecalled ten witnesseswhere State

bothtestimony by concerningthe victimsmainlyconsisted of direct
assaults, alongspecificwith the defendant and therelationshiptheir

boysofficers. id. Theby investigating police Seetestimonywith
distinctly chargedabout each of the sixandseparatelytestified

confusion as to the datesthey expressedatAlthoughassaults. times
assaults, referable to each offensetestimony easilywasof the their

provehad to toin The facts the Statecharged the indictments.
complicatednot and wereoffense wereseparateestablish each

Moreover, werethe themselvesjury. chargesto confuse theunlikely
onrelated, same tied to assaultswith much of the evidenceclosely

310,Manna, A.2d at 286. The130 N.H. at 539both brothers. See
time,in same at the sameplaceassaults occurred theJanuary 1990

corroborated each other’svictims The brotherspresent.with both
atexperiencesas well as theirthese assaultstestimony regarding

Testimony from thewith the defendant.relationshipand theircamp
also corroborated theand the school administratorboys’ mother

important points.of both victims onaccounts

to consider each indict­jurytrial court instructed theThe
itson one influenceand not to let its decisionseparatelyment

jurors followed thesepresumeothers. We thedecision on the
368,Cote, at 530 A.2d at 780. The verdicts129 N.H.instructions. See

injurythat didchargessix indicate theof not on two of theguilty
that theid. We holdSeecharges separately.fact evaluate the
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byto a fair trial ofright abridged joinderwas not thedefendant’s
bydid not itschargesthe and that the trial court abuse discretion

denying the defendant’s motion to sever.
arguesThe defendant next that the trial court erred in publishing

ajury portions pornographic videotapefor the of entitled “The
Delivers,” inBoy, HampshirePizza He violation of New Rules of

404(b).Evidence 403 This which wasvideotape,and seized at the
was ascamp,defendant’s admitted evidence of the defendant’s

offenses;or to commit“plan” “preparation” chargedthe the court
itspecifically jury only.instructed the to consider for that purpose

404(b).N.H. R. Ev. The challengeSee defendant does not on appeal
boys’ testimonythe of the thatadmissibility playedthe defendant

pornographic camp.videos for them at doWe therefore not treat his
objection to the of theplaying segment challengevideo as a to the

ofrelevancy the underlying exposedfact that the defendant tothem
or to thepornography sufficiency proofof the thatestablishing fact.

Whittaker, 524, (1994)526,State v. 936,138 N.H. 642 A.2d 938Cf.
evidence).for(identifying requirements prioradmission of bad acts

Rather, himregard onlywe as thatarguing probativethe ofvalue
the video was substantially outweighed by its prejudicial impact on
the jury. See id.

forbalancingThe test determining prejudicialwhether the
of prioreffect bad acts substantiallyevidence itsoutweighs proba­

tive value is analyzedthe same whether under Rule 403 or Rule
404(b). Marti, 692,v. 694, 709,See State 140 N.H. 672 A.2d 711
(1996).

unfairlyEvidence is ifprejudicial primaryits purpose or
iseffect to toappeal jury’sa itssympathies, arouse sense of

horror, provoke its to punish,instinct or trigger other
mainsprings of human action that may jurycause a to base
its decision on something than theother established prop-
ositions in case.the

McGlew, 505, 510, (1995)State v. 1191,139 N.H. 658 A.2d 1195
omitted).and(quotation emphasis “The trial court is accorded

considerable deference in its determination of preju-whether the
dice substantially outweighs value,”the probative v.State
Tarsitano, 730, 735-36, (1991)134 474,N.H. 599 A.2d (quotation477
omitted), willand we not disturb its decision absent an abuse of
discretion, Marti, 694,140 N.H. at 672 A.2d at 711.

The argued, found,State and the trial court exposurethat of the
404(b)toboys waspornography admissible under Rule as evidence
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sexual behavior here atthe to theboys regardof conditionampiando
300,Castine, 141 N.H. 681 A.2d 653in State v.as normal. Asissue

of the(1996), integral partwas anofdisplay pornography“[t]he
to his advances.”the to submit‘groom’ victim[s]toplandefendant’s

305, contends that there wasat 657. The defendantId. at 681 A.2d
planof ainflammatory proofto suchno for the State introduceneed

testimony from thehave allowedtrial court couldbecause the
disagree.of Weregarding viewing pornography.thecomplainants

exposed pornog-them tothat the defendanttestimonyThe victims’
Castine,valúe. As inprobativeeliminate the video’sdid notraphy

of the did notgeneral descriptions pornographythe victims’
657,nature, 306, at anid at 681 A.2dconvey graphicitsadequately

juryfor to understand thenecessaryof was thewhichappreciation
boys.onit could have theeffect

undoubtedly prejudi­waschallenged evidenceAlthough the
evidence, that itscial, saywe cannotincriminatingas is all

probativeits value. Seesubstantially outweighedprejudicial effect
786, 793,736, 743-44, 673 A.2d cert.v. 140 N.H.Seymour,State

(1996).denied, boyshad heard thejury already117 Ct. 146 TheS.
weekly pornographicofscreeningabout the neartestify defendant’s

addition, pains anytook to minimizeIn the trial courtvideos.
744, A.2d at 793id. at 673unnecessary prejudicial effect. Cf.

unnecessary prejudice). The Statetrial to avoid(cautioning judges
atfrom the seized theto video severalpickwas permitted one

exceedingto a not five minutescamp segmentand playdefendant’s
fact, briefly in “real time”playedin actual the video waslength. In

andappetitestheir sexual wasas actors conversed abouttwo male
as thefifty-twofor minutes and secondsfast-forwarded threethen

sayWe cannot thatand anal sex.actors in fellatioengaged
ofgraphic portionsthis the which wereexcerpt,admission of brief

fast-forwarded, an abúse of discretion.was

video,the argu­the foundation ofchallengesThe defendant
toboys priorthat the viewed itthat never establishedthe Stateing

is of no moment. The earliestargumentThischarged offenses.the
agethe brother at thirteen andassaults occurred on oldercharged

theythatboysat twelve. Both testifiedyounger agebrotherthe
and watchedtheythe at eleven thatcamp agebegan frequenting

avideos, two sex inincluding havingone with menpornographic
camp.were at the Thetheyweekendpizza parlor, nearly every

tothey exposedestablishes that weretestimony sufficientlyvictims’
anyto of thejury priorfor theplayedsuch as thatpornography

404(b),403 and thisFor of Rulespurposesoffenses.charged
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similarity typeof was See State v. 133Dalphond,sufficient. N.H.
317, (1991).827, 831, A.2d 320585

case,inpretrial hearingAt a this theyboth brothers testified that
at campdrank alcohol the and that the defendant knew about and

did not theirdiscourage drinking. They also testified that the
consumption of alcohol in Alton did not lead to the inevents Dover.

explainedState in its for seekingThe some detail rationale to admit
404(b). McGlew, 509-10,this evidence under Rule See 139 atN.H.

658 A.2d at 1195. Essentially, arguedit that provision of alcohol was
ofpart planthe defendant’s to create a in boys“climate” thewhich

would be more toreceptive sexual overtures.
The trial court asadmitted the evidence to help juryrelevant the

understand “the thatrelationship apparently fairlyexisted over a
oflengthy period time between the defendant and two youngthese

boys.” court juryThe instructed the boys’ testimonyto consider the
only as ofevidence the defendant’s “relationship” with the brothers

notand as evidence of character or The alsopropensity. court found
that the evidence was “not highly prejudicial to the defendant” and

anythat didprejudice not substantially outweigh probativeits
value.

404(b)Rule provides:

crimes,Evidence of other orwrongs, acts is not admissible
to prove the character personof a in toorder show that the
person conformity however,acted in may,Ittherewith. be
admissible motive,for other purposes, such as proof of

intent,opportunity, preparation, plan, knowledge, identity,
or ofabsence mistake or accident.

(1)Prior bad acts isevidence if: it isadmissible arelevant for
purpose other than showing the defendant’s character or disposi-

(2)tion; is proof act;there clear that the defendant committed the
(3)and prejudicethe to the defendant substantiallydoes not

outweigh probative Whittaker,the ofvalue the evidence. 138 N.H. at
526, 642 A.2d at 938. “The todecision admit ‘bad acts’ evidence lies
within the trial court’s sound discretion and will be onlyoverturned
if the defendant can show that the decision was clearly oruntenable

to McGlew, 507,unreasonable the ofprejudice his case.” 139 N.H. at
658 A.2d at 1193. The challengesdefendant the admission of the
evidence under the first and third prongs.

We need not decide whether the ofadmission the toevidence
show relationship 404(b),was error under Rule because even if it

erroneous,was the Anderson,error was harmless. See State v. 141
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(1996).583,168, 169, The State bears the burden679 A.2d 584N.H.
error, if we canonly“this burden is metprovingof harmless and

the evidence did not affectbeyond a reasonable doubt thatconclude
290, 291, 243,Silk, 244N.H. 639 A.2dthe State v. 138verdict.”

(1994).

has been achievedevaluation of whether this standardThe
presentedof alternative evidenceinvolves consideration the

trial, of inadmissible evidenceat and of the character the
abeyond reasonable doubtmayitself. An error be harmless

the is of anguiltof defendant’sif the alternative evidence
nature, if inad-or and theoverwhelming quantity, weight,

or inconsequentialcumulativemerelymissible evidence is
guilt.the evidence ofstrengthin to the of State’srelation

(1994)145, 157-58, 671,652 A.2d 679N.H.Vandebogart,v. 139State
omitted).(quotations and citations

case, strength of the alternative evidenceprobativeIn thethis
Lemieux,v. 136considerable. See Stateby the State waspresented

(1992).329, 331-32, 635,A.2d 636 This evidence includedN.H. 615
totheir visits thetestimony regardingfrom both victimsdetailed

Dover, including they performedin various choreshomedefendant’s
defendant, whichsexual assaults withand the severalthere for the

boysThe also testified about thedefendant.chargedthe State the
camp.videos at the Each corrob-showing offrequent pornographic

instances, identifi-many includingintestimonythe other’sorated
assaultsas who committed thepersoncation of the defendant the

against them.
evidence,theprobative force of State’s alternativeagainstAs the

of theinconsequential.was The charactertestimonythe at issue
— atboysalcohol to the theconduct availablechallenged making

— to sexual acts.similarity chargedin no theAlton borecamp Cf.
(errorWhittaker, at 940 not harmlessN.H. at 642 A.2d530,138

similarities between incident andpriorwhen drew onprosecutor
jurynot ask theargument).in The State didclosingoffensecharged

alcoholpreviously suppliedto that the defendant hadinfer because
charged.did on occasionscamp,to at the he so theunderage boys

conduct, moreover, a to alikelywas not of kindThe prior have
Marti, 695,140 at 672 A.2dN.H.significant prejudicial impact. Cf.

of sexualpriorof evidence(discussing prejudicial impactat 711
assault).chargedwas with sexualassaults when defendant

testimony about conduct waspriorthat the trial theWe note also
boy’s testimony regardingeachThe State elicitedunobtrusive.

and the activitiescampabout the Altonquestioningalcohol during
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testimonythat occurred there. The was “lengthy, comprehen-not
sive, to adirectly linked of the orguilt[or] determination innocence

402, 411, 696,v.of the defendant.” State 137 N.H. 628Cressey, A.2d
(1993).702 did callprosecutor particularNor the to thisattention

rather,testimony argument;in closing simplyhe mentioned the
manyalcohol as of the forcampone activities that made the “fun”

boys,the with andalong water-skiing, boating, tubing.

ofGiven the thestrength byalternative evidence offered the
trial, issue,at the inconsequentialState nature of the evidence at

introduced,inand the manner which that evidence was arewe
doubt,persuaded, abeyond reasonable that the admission of this

testimony at trial did not affect the verdict. See 139Vandebogart,
158, error, existed,N.H. at A.2d Accordingly,652 at 679. the if it was

Anderson, 169, 584; Lemieux,harmless. See 141 N.H. at 679 A.2d at
331-32,136 N.H. at 615 A.2d at 636.

The defendant next bymaintains that the trial court erred
permitting hearsay testimony through cross-examination of Dover

JeffPolice Detective Mutter. out-Detective Mutter testified to
of-court statements incontained three offense hereports prepared.

(1) (2)offenses,He testified to the dates of hospitalizationthe and
of youngerthe child because of mental anguish. MutterDetective
did not this personalreceive information from interviews thewith
children, but primarily from Somersworth Police ArthurDetective
Williams who conducted interviews with the children.

“Hearsay is an out-of-court statement inoffered evidence
to prove Cole,the truth of matterthe asserted.” State v. 139 N.H.
246, 249, (1994); 801(c).1204,652 A.2d 1206 see N.H. R. Ev. While
hearsay inadmissible,statements are generally recog­we have long

the common rule priornized law that a consistent isstatement
admissible for the nonsubstantive use of rehabilitating a witness’s

Martin,credibility. 508, 514-15, 946,See State v. N.H.138 643 A.2d
(1994); 81, 85,950 Allstate Co. v. Chatigny,Ins. 103 N.H. 166 A.2d

(1960).122, 125 statement,“The of aadmissibility prior consistent
infor use arehabilitating credibility,witness’s is a whollymatter

Morales,within the discretion of the trial v.court.” State 136 N.H.
619, (1993)616, 1034, omitted).620 A.2d 1036 (quotation

trial,Throughout the defense counsel highlighted inconsis­
tencies thebetween victims’ testimonies in policecourt and reports
prepared by result,Detective Mutter. As a the judgetrial ruled that
the questionState could Detective Mutter about the three offense
reports “for purposes of rehabilitating credibility[the victims’]
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in theinformation contained offensewhich has been attacked.” The
testimony the victims.bywithreports previouswas consistent

Furthermore, limiting“issued an unambiguousthe trial judge
limited, rehabilitativeexplain jury purposeto to the theinstruction

515,Martin, N.H. at 643 A.2d at 950testimony.”of' the 138
omitted).(quotation
judgeThe trial stated:

by Mr.now Soldatiyou’re hearingexamination[T]he
mayand statements which havereportstheseregarding

that notby boys,to two is offered[]been made officers the
of the statements. It’sto the truth of the contentsprove

credibilitythe ofdetermining. . . ofpurposesoffered for
inyou this case.boystwo who testified before[]the

theon inconsistencies between victims’repeated attacksGiven the
that trialsayand we cannot thepolice reports,testimonies the

ontestimonyrehabilitative cross-examinationcourt’s admission of
514-15,Martin, 138 N.H. at 643 A.2dan of discretion. Seewas abuse

Morales, 619,950; 620 A.2d at 1036.N.H. atat 136
arguments challenging his con­remainingThe threedefendant’s

343,Williams, 629 A.2d 83in v. 137 N.H.rely partvictions on State
(1993). Williams, our thatlongstanding positionweIn reiterated

assault.” Id.of felonious sexualaggravatedis not an element“[t]ime
concluded, however, the346, that when StateA.2d at 85. Weat 629

ain an and the raisesalleges a time frame indictment .defendant
frame,that time theon of withinopportunitybased lackdefense

allegedwithin the timethat the offense occurredproveState must
346,Williams, at 85.N.H. at 629 A.2dframe. 137

■ ain that raised time-­this case claims heThe defendant
anydid not introducedisagree.based We The defendantdefense.
thelack of to committending opportunityto show aevidence

Carter, 140See State v.during allegedthe time frames.offenses
(1995) (evidence101,119, to114, serving “mainlyN.H. 663 A.2d 104

testimony” not a time-basedof the victim’simpeach aspectscertain
Williams). Rather, the which he assertsunder evidencedefense

testimonyof aimedonlyconsistedconstituted a time-based defense
credibility. id.undermining victims’ Seeat the

assaults, andJanuaryto the defendant’s sonWith the 1990regard
wassnowblower brokena mechanic testified that the defendant’s

1990, in to the victim’smonth contradictionduring Januarythe of
Januaryon the of thedaythat used the snowblowertestimony they

difficulty yearin the exactpinpointingThe victims also hadassaults.
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in those assaults occurred. With toregardwhich the assaults on the
1991,brother in summer ofyounger the the defendant notes that the

pointvictim at one toseemed indicate that the assaults occurred in
August testimony1992. None of this to show a lacktended of

crimes,to commit the butopportunity charged rather called into
question credibilitythe of victims. is provincethe the of the“[I]t
jury giveto ofcredibility testimonyevaluate the witnesses and their

704, 707,v.appropriate weight.” Simpson,State 133 N.H. 582 A.2d
(1990).619, 621 conclude that the did presentWe defendant not a

Williams,contemplated bytime-based defense as and “[according-
ly, required provethe State was not to time ofthe the assaults.”

119,Carter, 140 N.H. at 663 atA.2d 104.

With this conclusion the next argumentsthreedefendant’s
fail. arguesHe trial failingthat the court erred to dismissby all
charges at the conclusion of Athe State’s case. motion to dismiss in
a grantedcriminal case be whenshould “the evidence viewed in its
entirety, giving inferences,the State the ofbenefit all reasonable
was insufficient to aprove beyond reasonable doubt that he was

ofguilty charged.” Machines,the crime In re Three Video Poker 129
420, (1987)416, 905,N.H. 529 A.2d 908 (quotation emphasisand

omitted). hisEssentially, argument is that the State’s evidence was
oninsufficient the ofissue time. The trial court instructed the jury

that State prove beyond“[t]he must a reasonable doubt that the
offenses oroccurred on about the alleged.”dates See State v.
Perkins, (1900).330, 331-32, 268,70 N.H. 47 A. 269 Both brothers
testified that the January assaults aoccurred on snow andday, they
both 1990,specifically Januaryidentified although at pointsother
they mentioned 1989 and 1991. Their mother stated that the

pickeddefendant up 1990,them on a snow day Januaryin and a
school administrator testified that the only January snow inday

yearsthose three occurred in 1990. The younger brother testified
assaults,that the summer 1991 incharged the as Julyindictments

1991, inoccurred orJuly early August 1991. This evidence was more
than sufficient to survive the defendant’s tomotion dismiss.

For similar reasons the trial court properly denied the defen-
verdict,dant’s motion for a directed which was also on allegedbased

indeficiencies proof err,the State’s of giventime. Nor did it our
determination that the defendant presentfailed to a time-based

Williams,defense under in torefusing give the pro-defendant’s
posed instruction that “[t]he State must prove beyond a reasonable
doubt thethat offense claimed in each indictment occurred within
the time inperiod stated each indictment.”
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his ofchallenges extended sentencelastlyThe defendant
assault. Heyears for felonious sexualthirty aggravatedten to

on ageof sentence based thethat the an extendedargues imposition
victim, 651:6, 1(f), protectionthe againstviolatesof the see RSA

I, Hampshireof thepartin article 16 Newjeopardydouble found
been used toage alreadythe victim’s hadConstitution because

a Afelony felony.a B to classthe from classelevate offense
I(Z). Perrin,632-A:2, In v.HealdCompare RSA 632-A:3 with RSA

relies,468, (1983), we275 on which the defendant123 N.H. 464 A.2d
firearm,use of a seea conviction and sentence for feloniousvacated

(1996), alreadyof had been usedgunRSA because the use a650-A:l
B to Arobbery felony.of from a class a classto the offenseincrease

Houtenbrink,473, 278-79; v.at see State 130See id. at 464 A.2d also
(1988).385, 392, 714, similarlyTheN.H. A.2d 719 defendant539

assaultaggravatedhis conviction for felonious sexualcharacterizes
sexual assault based on theas an from feloniousenhancement

as a secondand his extended sentence enhancementage,victim’s
This must fail.argumentalso on victim’s age.based the

Houtenbrink, wascomplainantIn twiceboth Heald and the
sentenced, andand with the second convictionconvicted twice

firstuse of a firearm for which thesentence based on the felonious
Heald, 123already enhanced.conviction and sentence had been

276; 392,470, Houtenbrink, A.2dat 130 N.H. at 539N.H. at 464 A.2d
case, has been convicted onceat In the the defendant719. instant

1(f).I(Z) 651:6,632-A:2, and under RSAunder RSA sentenced once
anmerely providesis RSA 651:6The critical distinction that

trialsentence for certain offenses which thealternative extended
met,are and not anmay imposecourt certain criteriaprovided

alreadybased on a circumstanceadditional offense and sentence
MacLeod, 427,141 N.H.v.used to elevate another offense. See State

(1996). amongchose includelegislature473 That to685 A.2d the
assaultsfor an extended sentence sexualeligiblethose crimes

itsyears agea under thirteen of isagainst personcommitted
475,Heald, A.2d 279 that(noting123 N.H. at 464 atprerogative. Cf.

robbery whileserious forlegislature penaltycould moreprovide
violating jeopardy).a without doublearmed with firearm

Affirmed.

All concurred.


