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however,plaintiff,The had no viable claimslegal theybecause were
Therefore,bybarred the statute of limitations. he was not entitled

(Minn.Uselman, 130,a juryto trial. See Uselman v. 464 N.W.2d 137
1990). our ifanalysis mightWhile have differed we had determined
that the trial court with to the of limitationsrespecterred statute

Queen Wood, 469, (1962),Dairysee v. 369 479 in thisU.S.ruling,
was not a trialplaintiff right jurycase the denied his to as he had

no such right.

Affirmed.

All concurred.
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Robinson, (CharlesRC.,Douglas, Leonard & ofGarvey, Concord
brief,G. IIIDouglas, Carolyn Garveyand S. on the Mr.and

Douglas orally), for plaintiff.the

(EdwinnaMcDermott,Sanders and of Hampton C. Vanderzanden
on the brief orally),and for the defendant.

BROCK, Johnson,C.J. plaintiff,The Peter A. appeals the recom-
(Bruce DalPra,mendation of the F. Esq.), byMaster approved the

J.),Superior (Groff, $1,500Court regarding perthe character of a
defendant,obligation Coe,month to Cathythe R. his former spouse.

(AliceHe also appeals the recommendation of another S.Master
Love, J.),Esq.), approved by the Superior (Hampsey,Court con-
cerning the award of attorney’s fees to the defendant and the
transfer of a parcel of real estate to the defendant that had been
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(1)pursuantawarded to him to the divorce decree. He that:argues
monthly payment propertythe was a settlement and thus discharge-

(2)in his Chapter bankruptcy; attorney’sable 7 the of feesaward
(3)excessive;was improper or at the least and the transfer of the

property impermissibleto the defendant was an modification of a
settlement.property cross-appeals, maintainingThe defendant that

J.)the Trial Court in(Hampsey, adoptingerred recommenda-the
(Alice Love,tion of the Master that aEsq.), portionS. of the

debt to was inplaintiff’s discharged bankruptcy proceeding.her the
We affirm in and inpart part.reverse

During marriage, partiesthe course of their the obtained several
Hollis,pieces familyof the home in a inproperty, including house

(the (thehouse),Dixville Notch Notch and land in Colebrook
land). 1986,April parties remortgagedMcLane the the HollisIn

$230,000,for the bulk of toproperty using proceeds dischargethe
that had been obtained to build the Hollis tomortgages house and

purchase the McLane land and the Notch house.
10,parties FebruaryThe were divorced on 1988. Pursuant to the

decree,divorce the was awarded both the Notch andplaintiff house
house,Althoughthe McLane land. the defendant received the Hollis

within six months toplaintiffthe was ordered reduce the amount of
$160,000,bythe “to return amount ofmortgage the the encum-

March, 1986,brance relative to Hollis to that ofpropertythe level
addition,just to the In wasprior refinancing.” plaintiff orderedthe

$1,500pay per obligation.to the defendant month until he met his
parties employed capableBecause both were full-time and of

“no . . .self-support, imposed alimony obligation uponthe decree
party.”either

1988,In plaintiff mortgaged propertiesOctober the eleven to
$275,000. InMargerisonWalter A. for what the trial court charac-

Decree,” however,as with“displeasureterized the Divorce the
$160,000 Nevertheless,plaintiff dischargednever the encumbrance.

$1,500he stopped making monthly paymentthe after December
1988.

financialplaintiff’s prosperity rapidlyThe declined. On November
13, 1989, for ofChapter Bankruptcyhe filed relief under 13 the
Code, 11Chapterwhich was later converted to a and then to a

however,Chapter proceeding. plaintiff’s bankruptcy,7 The did not
toimpede attempts plaintiff’s obliga-the defendant’s enforce the

tions or toplaintiff’s attemptsunder the divorce decree the
avoid them. At issue was the characterization of thepainstakingly

$1,500 that it amonthly payment. plaintiffThe maintained was
andpartial property dischargeable;settlement thus the defendant
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exemptthat it and hence from thespousal supportasserted was
discharge provisions.

conflict, the court an order ofbankruptcyTo resolve the issued
to the trial court the characterization of thedeferringabstention

$1,500 to maritalpayment. question assignedThe was the master
mandating monthlywho had drafted the initial recommendation the

(Bruce DalPra,F. Esq.)The Master clarified that thepayment.
$1,500 inmonthly temporary spousal“was the nature of apayment

not asupport payment propertyand settlement.”
The court the from allbankruptcy plaintiff dischargeablereleased

4,on 1995. Because a debtor is not fromJanuary dischargeddebts
debt under a divorce decree to a former “inany spouse the nature

523(a)(5)(B)maintenance, §11alimony,of or U.S.C.support,”
(1994), $1,500 monthly payment subjectthe was not to the dis-

J.)charge. Subsequently, (Hampsey, approvedthe Trial Court the
(Alice Love, orderingrecommendation of the Master S. theEsq.),
$108,000, $1,500toplaintiff pay representingthe defendant the

monthly payments January “through dischargefrom 1989 the of the
4,debt to the defendant in on 1995.” InBankruptcy JanuaryCourt

addition, plaintiff required paythe was to the defendant’s “reason-
inattorney’sable fees and costs incurred all Courts” commencing

4, 1988, $275,000plaintiffon October the date that the received the
Moreover,frommortgage Margerison. permittedthe defendant was

house,to retain her in the Notch though propertyinterest even the
plaintiffhad been awarded to the in the divorce decree.

plaintiffThe the ofappealed monthly pay-characterization the
ment, fees,attorney’sthe award of and ofthe transfer the Notch
house to the defendant. The cross-appealeddefendant the determi-

$1,500nation that the toplaintiff’s obligation pay monthly stopped
at dischargedthe time that his debts were in bankruptcythe
proceeding. appeal,“On we will affirm the [approved] findings and

ofrulings the marital master they unsupported byunless are the
evidence or are legally Holliday Holliday,erroneous.” v. 139 N.H.

(1994)213, 215, omitted).12,651 A.2d 14 (quotation

$1,500plaintiffThe arguesfirst that the was apayment
and, such,property subjectsettlement as to discharge. That

payment usuallyon a is amortgage propertycharacterized as
settlement under State domestic relations law notdoes end the

451, 453,inquiry. 311,v.McSherry McSherry,See 135 N.H. 606 A.2d
(1992).313 For of an “inpurposes determining obligationwhether is

the nature of” alimony, support, or maintenance and thus not
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523(a)(5),§11 we look to federal bank-dischargeable, see U.S.C.
¶law, not State law. 4 COLLIER ON BANKRUPTCYruptcy 523.11[1]

1996).(15th “Thus, beyonda court thebankruptcy mayed. rev. look
or to makeagreementfour corners of the divorce decree settlement

infinding payments alimonya that the were the nature of even
alimony.”a of In rewhere the divorce decree included waiver

(Bankr. 1981).658,14 B.R. 660 D.S.C. This is so becauseCarrigg,
dischargeablechose ... to describe as not those“Congress

that in thissupport. usingin the ‘nature’ of We believeobligations
word, Congress bankruptcyand abstract did not intendgeneral

Harrell,law rules.” In re 754by particularcourts to be bound state
(11th 1985).902,F.2d 904 Cir.

law, “effectivelyif anbankruptcy obligationUnder federal
spouse, dischargeable.functions” as to the former it is notsupport

(10th 1993).717,F.2d 726 Cir. The functionSampson,In re 997Cf.
id.of the occurs is a critical factor.obligationthe when divorce Cf.

Here, “theobligation providingat 725. the trial court viewed the as
a to of timesupport during perioddefendant with means herself the

in and ordered to remove theplaintiff requiredwhich the was
find no error in theConsequently,additional encumbrance.” we

characterization.
“judicialofplaintiff urges adopt estoppel”The us to the doctrine
$1,500 paymentto from now the ascharacterizingbar the defendant

propertywhen she earlier characterized it as a settlement.support
Cinemas,See, Inc. v. 834 F.2de.g., Corp.,Patriot General Cinema

(1st 1987).208, In of his thesupport argument, plaintiff211-12 Cir.
15, 1988, objection to his motion forcites the defendant’s November

motion, however, ofobjectionclarification. Her to the devoidis
$1,500 Rather,payment.reference to the the defendant labels the

propertyto the on the Hollisplaintiff’s obligation mortgagelower
settlement,$160,000 that is notby propertyas a a characterization

Additionally,in here. the to the defendant’sdispute plaintiff points
in appeal,motion for remand an earlier where the defendantpartial

objectionawards” As in the“property appeal.referred to the under
clarification,motion for in the earlier involvednothing appealto the

$1,500 judicial even if we werepayment. Consequently, estoppel,the
it, plaintiff.to would not benefit theapply

arisingthat all his debts from November 1989Maintaining
January discharged bankruptcy proceed­1995 were in thethrough

of fees to theing, plaintiff challenges attorney’sthe the award
his on his characterization ofAgain, argumentdefendant. he bases

a We havemonthly payments property previouslythe as settlement.
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determined, however, $1,500that the inpayments were the nature of
support. Consequently, attorney’sbecause the fees were incurred
for ofacquisition support, theythe “should take on the ofcharacter

Duncan,obligation nondischargeable.”and be In re[the] 122 B.R.
(Bankr.434, see,1991); 6,435 N.D. Okla. In ree.g., Spong, 661 F.2d

1981).(2d11 Cir.
plaintiffThe also challenges the breadth of the attorney’s fee
Specifically, judicataaward. he maintains that res bars the ofaward

fees for in theproceedings bankruptcy court because the defen-
requestdant’s for from courtfees that was denied. We disagree.

judicata prohibitsRes an attempt relitigateto “precisely the
question, particular issue,same controversy, or which has been

necessarily tried and infinally determined” an litigation.earlier
443, (1995)Hallisey 444, 343,v. DECA 140Corp., N.H. 667 A.2d 344

omitted). Here,(quotation attorney’sthe court itsbased fee award
(1992),on RSA 458:51 which “In proceedingstates: any under this

in achapter finds,which party alleges, and the court that the other
justhasparty decree,failed without cause to aobey prior order or

the court shall award reasonable costs attorneys’and fees to the
prevailing party.” RSA 458:51. The proceedings in the bankruptcy
court, however, had plaintiff’sno relation to the improper failure to
obey judicatathe divorce Consequently,decree. res does not apply.

mandatingStatutes the of attorney’saward fees such RSAas
458:51, “which depart from the general ‘American Rule’ eachthat

isparty responsible fees,for his or her own attorney’s are generally
enacted the legislaturewhere wishes to encourage potential plain-
tiffs to seek importantvindication of rights and to deter defendants
from conduct violating those rights.” Rosey,Krassnoski v. 684 A.2d

(Pa. 1996)635, (footnote omitted).637-38 Ct.Super. Here, the
struggledefendant’s to secure the plaintiff’s compliance with the

divorce spanned many yearsdecree and numerous court proceed-
ings, aincluding trip to bankruptcy challengecourt to the plaintiff’s
attempt to discharge outstandinghis obligation under the divorce
decree. Because the award of counsel soughtfees to thedeter
plaintiff from continued obeyfailure to the ofmandates the divorce
decree, case,under all the ofcircumstances this we find no inerror

attorney’sthe fees award.

The plaintiff finally argues that the trial court inerred
permitting the defendant to retain her ininterest Notchthe house
when it had previously been awarded to inhim the divorce decree.

agree.We The award of the Notch to plaintiffhouse the in the
divorce and, such,decree was a property settlement as not modifi-
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453, plaintiff’sat 313. The135 N.H. at 606 A.2dMcSherry,able. See
the divorce decreemeetingin his underobligationrecalcitrance

thata settlement. “The reasonfinality propertyofdoes not alter the
for changedto modificationsubjectsettlements are notproperty

division, orders forof unlikepropertythat decreescircumstances is
‘continuing’ (quotationorders.” Id.are notsupport custody,or

omitted). partthat of the court’s orderwe reverseAccordingly,
in Notch house.retain her interest thethe topermitting defendant

that the trial courtarguesthe defendantcross-appeal,In her
to her wasplaintiff’sa of the debtruling portionin thaterred
the court’sthe defendant misreadsarguing,In sodischargeable.
follows:plaintiff’s obligationthe asorder. The court described

to in the sum ofis indebted the defendantplaintiffThe
$108,000 of Histemporary spousal support.for the payment

of commencingthe timeliability periodis limited to
plaintiff makingthe theJanuary, stopped[when1989

the toof debt themonthly through dischargethepayment]
4,January 1995. TheCourt onBankruptcyindefendant

by as the Order ofdischargewas bound thatCourtSuperior
$1,500 monthly paymenttoonlyrelated theAbstention

debtlongto as as the remainedpayablewhich continued be
undischarged.

dischargetheto the defendant” refers to“dischargeThe of the debt
mortgageto the encumbranceobligationthe reduceunderlyingof

decree, was$160,000. plaintiffthe theAccording to divorceby
$1,500 monthly mortgage.until reduced thepay onlyto heobligated

$160,000 bankruptcyin thedischarged proceedings,wasOnce the
$1,500 thehowever, Consequently,ceased.monthly obligationthe

$1,500 monthlythedeterminingerr in thattrial court did hot
$160,000 discharged.debt wasobligation underlyingwhen theended

that the defen­reject plaintiff’sthe contentionWe likewise
$1,500 See RSApayments was time-barred.requestdant’s for the

1996). a oncontemptThe filed motion for508:4 defendant(Supp.
noted, however,29, it was becauseAs the trial court1989.January

notthe motion wasmaneuvering” thatof the “inter-courtplaintiff’s
20,July 1995.granted until

inreversedpart; part.inAffirmed

decision;BRODERICK, theJ., not in theparticipatesat but did
others concurred.


