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Hillsborough-northern judicial district
Nos. 95-796

95-811

HampshireThe of NewState

v.

Eric Harnum

18,July 1997

(MalindaHoivard,R.Jeffrey attorney general Lawrence,R.
attorney, on the orally),brief and for the State.

Barth,Joachim defender,assistant appellate Concord,of by brief
and orally, for the defendant.

THAYER, defendant, Harnum,J. The Eric appeals Superiorthe
J.)Court’s (Barry, denial of his request pretrialfor confinement

credit for the time spenthe inincarcerated Florida contesting
extradition. We affirm.

As a consequence of a series of probation violation reports and the
defendant’s forindictment selling cocaine to an undercover

officer,Manchester police 318-B.-2, (1995),see RSA I the defendant
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1995, theJanuaryauthorities. Inenforcementsought by lawwas.
andjustice,as a fromfugitivearrested in Floridadefendant was
washim. The defendantsought to extraditeHampshireNew

1995, fromdelay resultingin theMáyHampshirereturned to New
extradition.contestingdefendantthe

1995, probationcourt held asuperiortheearlyIn September
tochargeable failingforand found the defendanthearingviolation

officernotify probationto hisdrugs, failingandreport, using
month, a found the defendantjuryLater thatan arrest.concerning

1995,in Octobersentencing hearingAt asellingof cocaine.guilty
probationfor theyeara two to four sentenceimposedcourtthe

for theviolation, yeartwo to four sentenceand a consecutive
condi-suspended,sentence wasconviction. The latternarcotics

sentencingand with certaincompliancebehaviorupon goodtioned
sixty-anddefendant one hundredgrantedcourt theorders. The
of histhe termagainstconfinement creditdays pretrialofeight

after histime the defendant servedviolation for theprobation
Hampshire.toreturn New

is entitledwhether the defendantappealissue on isThe sole
(1996)651:3, I andto RSApursuantto additional creditpretrial

(1996). marginallydefendant’s briefAlthough theRSA 651-A:23
claim, adequatelytothe defendant faileda constitutionalinvokes

itAccordingly,claim. wetrial court of considerthe .hisapprise
503, 504, 553,Chick, A.2d 555141 N.H. 688v.waived. See State

(1996). Nevertheless, no federalgenerallythat there iswe note
v. 833Dugger,credit. See Palmerpretrialtorightconstitutional

1987).(11th253,F.2d Cir.254
to creditby failingthat the trial court erredarguesdefendantThe

contestinginhe served Florida whilehis with the timesentence
651:3, I,that under RSAtoextradition New Hampshire. He.asserts

651-A:23, served, jurisdiction,of mustregardlessall timeand RSA
by arguingcountersThe Stateimposed.be credited to the sentence

■ aonly appliescredit whenconfinementstatutory pretrialthat
author-Hampshirethe control of Newactually underdefendant is

isstatutory inappli-that the creditarguesState furtherities. The
trial, but was insteadawaitingdefendant was notcable because the

contendsFinally,RSA 651-A:23. the Stateextradition. Seeawaiting
justice,as a from thefugitivea is incarceratedthat when defendant

apply.confinement credit do notunderlying pretrialprinciplesbasic
(1985).796,Decker, 468, 470, 797N.H. 503 A.2dv. 127See State

custodyin651:3, I, actually spentthat time“[a]llinstructsRSA
shall be creditedis sentenceddefendant]to the timeprior [the
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manner forth in RSAin the setthe[against sentence]defendant’s
651-A:23, turn,in provides:RSA651-A:23.”

anyis state houseAny prisoner prison,who confined to the
correction, grantedor shall beany jail any placeof other

of histhe and minimum termsagainstcredit both maximum
daysto the of theduringsentence number whichequal

in and trialjail awaiting during priorconfinedprisoner was
ofanyof sentence and not under sentenceimpositionto the

confinement.

the start­involving statutory interpretation,As in all cases
Ass’nlanguage Employees’is of each statute. Stateing paint the of

(1980).Trustees, 272, 273, 665,120 415 A.2d 666N.H. v. Bd. N.H.of
Manchester,whole, v. Cityas a DionneWe construe each statute of

(1991),225, 1016,228, A.2d 1018 and if the statute’sN.H. 589134
not theunambiguous, beyondis and we do looklanguage clear

Botsch,intent, v.legislativeof to discern Silvalanguage the statute
(1980).600, 301,601, 420 A.2d Accordingly, “[w]e120 N.H. 302

written,from as and there­interpret legislative intent the statute
fore, mightnot what the have said or addlegislaturewill consider

Walker, 138that the did not include.” Petitionlegislaturewords of
(1994).474, 1021,471, A.2d 1024N.H. 641

thatclearly unambiguouslyRSA and mandates651-A:23
spentcredit for timepretrial sentencingdefendants shall receive

trial.” has“awaiting duringincarcerated while and The defendant
legislatureto that the intendednothing that demonstratespointed

pretrial fugitives Hamp­confinement to from Newto extend credit
justice awaiting in another State. Theshire who are extradition

byessentially requests modifythat we RSA 651-A:23defendant
do,This cannotadding awaitingthe words “while extradition.” we

andmeaning languagethe of that is clearstatutorybecause
subject by judicialtounambiguous “is not modification construc­

(1996)Melcher, 823, 826, 146,v. 140 678 148tion.” State N.H. A.2d
omitted); Mason, 846,v. 850see also Johnson 493 A.2d(quotation

1985)(Conn. is(concluding clearly specifies that creditstatute
nospent awaitingfor trial” and containsavailable time “while

extradition”),for “whilelanguage regarding spent awaitingcredit time
denied, (1986);474 v.rt. U.S. 1063 Commonwealthce­

(in(Mass. 1992)307, 309 contextBeauchamp, 595 N.E.2d & n.3 the
case,an court that no Massachusetts statuteescapee’sof stated

for spent fighting despiteaffords defendant credit time rendition
that whilespentstatute accords credit for time incarcerated
trial).awaiting
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“inhe was notalso fails becauseargumentThe defendant’s
law while he was underHampshireof Newcustody” purposesfor

Johnson, A.2d at 852493the control of Florida authorities. Cf.
of Connecticut whenjurisdictionthewas not within(“petitioner

extradition”). Hamp­The laws of Newawaitinginconfined Florida
was madeon defendant until hehad no effect thebindingshire

(Connecticutid. at 852-53of this State.available to the officers Cf.
or while inpetitionerauthoritiescannot bind Floridalegislature

Florida). 651:3, necessarily“custody”in the termAs used RSA
canHampshireNewcustodya form of over whichpresupposes

prisonerscontrolHampshireNew authoritiesexercise its control.
as as those incarceratedHampshire,in wellincarcerated New

Englandto the New InterstatepursuantHampshireoutside New
(1986), or Nationalch. 622-A theCompact, see RSACorrections

(1986), but notsee RSA ch. 622-BCompact,Interstate Corrections
confined inauthorities who areby Hampshirewanted Newprisoners

Florida extradition.awaiting
spentis not entitled to credit for timethe defendantAccordingly,

v.See Kronzin while he awaited extradition.incarcerated Florida
1985).(Fla.450,State, For us to hold otherwise would462 So. 2d 451

he would serve ato select the State whereallow the defendant
N.E.2d at 310.Beauchamp,of his See 595portion sentence.

Affirmed.
dissented;HORTON, j.,BRODERICK, j., joined, thewhomwith

others concurred.

j., trial courtBRODERICK, Because I believe that thedissenting:
the time hethe defendant’s sentence withby failingerred to credit

to Newcontestingin Florida while extraditionwas incarcerated
respectfullyI dissent.Hampshire,

statute, statutorya “we examine theinterpretsWhen this court
consistently plainwith itsand construe the lawlanguage itself

Penrich, Sullivan, 583, 589, 669 A.2dInc. v. 140 N.H.meaning.”
(1995). statute,1363, of the the defendantlanguage1367 Under the

inactually custody,”spentto credit for the time“[a]llis entitled
correction,(1996), any anyhouse ofprison,651:3 in “the stateRSA

(1996). statute makes noRSA 651-A:23 Thejail any place.”or other
I nocustody,and and seedistinction between out-of-state in-state

by reading651:3 into itmeaningto the of RSAchange plainreason
in ofspent custodya has theexception prisoneran for the time

a offense.Hampshireto an arrest for Newpursuantanother State
(Ariz.593, 1981);Mahler, State v.v. 626 P.2d 594Accord State
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(Minn. 1985); Brown,Mattson, 413, v. 780 P.2d376 N.W.2d 416 State
(Wash.(Wash. 1989), denied,880, 791 P.2d 897Ct. reviewApp.890

1990). unambig-in a is clear andlanguage“When the used statute
uous, subject by judicialto modification construc-meaningits is not

(1983).457, 268,462, 464 A.2d 271 AsFlynn,v. 123 N.H.tion.” State
said, is to found not in what the“legislativeoften intent bewe have

said, but in of what it didmight meaninghave rather thelegislature
249,298, 300,138 N.H. 639 A.2dSpectacular,Astrosay.” Appeal of

omitted).(1994) tolegislatureIf the had intended(quotation250
jailin a orHampshirelimit credit to time served Newpretrial

facility, explicitly.it could have said so
majority agrees,and that the defendant wasargues,The State the

heHampshirecontrol of New authorities while wasnot under the
therefore,Florida, and, “in custody”in he was notincarcerated

however,Hampshire charges,651:3. The New were theunder RSA
in Florida. See Birdensole reason for the defendant’s incarceration

1987)Serv., 909, Div.(App.v. Correctional 521 N.Y.S.2d 910Dept. of
(defendant in Jerseyto credit when incarceration New wasentitled

detainer”).of York The time the“solely by reason the New
in was to the Newsolelydefendant served Florida attributable

sentenced,for he was later andHampshire offense which convicted
was, purposes, actingand Florida for all intents and as New

him. While theHampshire’s agent when it incarcerated State
argument focusingconstructs an inventive the outer limits ofupon

defendant,Hampshire’sNew control over this

subjectthe real world this was . . . to the[i]n [defendant]
Florida,injurisdiction of this state while he was held

. . . . .because his incarceration was . within the control of
state, subject solelythis to continuance or termination at

its command.

1985)(Conn.Manson, 846, (Shea, J.,Johnson v. 493 A.2d 859
(1986).denied,cert. 474dissenting), U.S. 1063

The State also thatargues pretrialthe confinement credit statute
trial,is because the defendant was not but wasinapplicable awaiting

awaitinginstead extradition. RSA 651-A:23.See The State contends
that the to extradite couldattempt“[s]inee the defendant have

unsuccessful,proven ‘awaitinghe was not . . . trial’ until the
was completed.”extradition

A State’s extradition flow frompowers the United States Consti-
tution:

treason,A person charged anyin state with or otherfelony,
crime, justice,who shall flee from and found in anotherbe
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state, authoritythe executive of theon demand ofshall
fled, to toup,he be delivered be removedstate from which

of thejurisdiction crime.havingthe state

2, toIV, righta has§ 2. While defendant theCONST.art. cl.U.S.
extradition, limited.exceedinglythe isinquiryof hisjudicial review

“(a) whether extradition documentsonly consider:- themayA court
(b)order; whether has beenaccused]in [theon their face are

(c)state; [thein whetherdemandingwith a crime thecharged
(d)extradition; andrequestin the foris namedpersonaccused] the

Adams, 433,Cuylera v. 449 U.S.fugitive.”is[the accused]whether
omitted).(1981)n.11 (quotation443

attemptand does notpaperworkfills out theproperlyIf the State
in Hamp-crimes Newwho have not committedpeopleto extradite

toshire, that thehardly attempta realistic likelihoodthere is
Furthermore, theprovedefendant will unsuccessful.extradite the

topretrial confinement credit defendantsapparently grantsState
hearing,a a cause determi-they competency probablewhile await

nation, indictment, pretrialor other determinations evennumerous
tolikely attemptsit or more that the State’sthough equallyis even
Itthwarted in circumstances.the accused to trial will be thesebring

jailin anapparent spent duringnot that time extraditionis
from, any prelim-time otherspent awaitingis differentproceeding

v. F.2dproceeding. Dugger,criminal Palmer 833inary stage of a Cf.
(11th 1987) (“we253, inperceive principleno distinction256 Cir.

indigentincarceration of an criminalpresentencingbetween the
his presentencingstate he will be tried anddefendant in the where

Johnson,extradition”);awaitingwhiledetention in another state
(“when(Shea, J., a is confineddissenting) personA.2d at493 858

charge,dispositionfor of a criminalduring necessarythe period
ofstepthe ofswiftly awaitingno more resolution onepassestime

another”). timeThe exclusion of thearbitrarythe thanprocess
extradition, for othergranted everywhen credit isawaitingspent

trial, no in the of thesupport languageof findspreliminary phase
it.undergirdor thatpoliciesstatute the

“awaitinga to theapproachThe takes differentmajority slightly
wouldissue, that credit to this defendantarguing grantingtrial”

the ‘whileaddingof 651-A:23 wordsbymodification “RSArequire
behind this puta-unstatedawaiting assumptionextradition.’” The

“awaitingcannotis the debatable notion that one bedichotomytive
extreme,its thetrial.” Taken to“awaitingwhileextradition”

aredenyalso credit to those whomajority’s wouldargument
indictment,” a“awaitingor“awaiting“awaiting arraignment,”
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off someto slicealways possibleIt isdetermination.”competency
announce that theandproceedingof a criminalphasepreliminary

ofarbitrary applicationThis“awaiting trial.”spenttime was not
however, court in the as wehas, by past,thisbeen eschewedlabels

not alter or diminishof a label “doesapplicationnoted thathave
Credulity is strained toto the defendant.consequenceevent’s][the

248,Corson, 430, 433, 593 A.2dv. 134 N.H.that it does.” Statesay
(1991) ofpurposesof offenses for(addressing classification250

38, 41,court); Goodnow,v. 140 N.H.to see also Stateappeal superior
(1995) for950, classification of offenses(addressing952662 A.2d

of the characterSubstantive evaluationjeopardy purposes).double
spentin the conclusion that timequestion compelsthe time periodof

of theunder the control Statespentextradition is timeawaiting
trial, to credit.the defendant is therefore entitledprior to and

majority, arguesthe State furtherAlthough bynot addressed the
fromfugitive justice,is as a thethat when a defendant incarcerated

credit do not apply.confinementprinciples underlying pretrialbasic
Decker,in v. 127pointsState to our decision StateSpecifically, the

(1985),468, in this court stated thatN.H. 503 A.2d 796 which

statutes is that anunderlying the creditprinciple[o]ne
furnish bail should serve noindigent offender unable to

inmore and no less time confinement than an otherwise
inidentically furnishingsituated offender who succeeds

bail.

470, added);Id. at see also v.(emphasis King503 A.2d at 797
(8th 1975) (Federal321,516 F.2d 323 Cir. ConstitutionWyrick,

rule). argues fugitivemandates this The State that because “[a]
justice and is fortypically rightfrom has no to bail” “incarcerated

forindigency, disappears.”reasons other than the rationale credit
us our ofexplanationWhile the State would have recast “one

as is noprinciple” underlying principle,the statute’s sole there
whyreason this court should foreclose future consideration of the

See,legitimate objectives e.g.,other that underlie the statute.
(Mich. 1984)572,Chamberlain,v.People App.358 N.W.2d 575 Ct.

that(noting “primary purpose of the sentence credit statute is that
of preventing unnecessary chilling rightthe of the exercise of the to

(Tex. 1985)trial”); Green, 555,Ex Parte 688 S.W.2d 557 Crim. App.
(stating recognizes pretrialthat credit statute confinement “has an

punitive deprivesincidental effect in that it the detainee of his
Moreover,liberty”). inawaitingbecause inmates extradition Florida

(1995)bail,eligibleare be released on see Fla. Stat. ch. 941.16to
(bail charged byallowable unless crime is death or lifepunishable
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(1986) (same),accord RSA 612:16 Deckerimprisonment); weighs
who,a rule that would affect foragainst announcing primarily those

indigency, asylumreasons of are unable to obtain their release in the
State. This court observed in Decker that the credit statute

—prisoner jailthat a is to receive credit for all time“mandate[s]
—nor less sentencingneither more served before which relates to

sentenced,”criminal for whichepisode prisonerthe the is and there
Decker,is no to abandon this rule in 127 N.H.presentneed the case.

added) omitted).471, (quotationat 503 A.2d at 798 (emphasis
if thatEven we assume defendants who violate their areprobation

bail because of riskroutinely flight they pose,denied the the
pretrial confinement statute still serves an that thisimportant role

incourt did not have reason to discuss Decker. theSpecifically,
similarlystatute ensures that situated defendants are incarcerated

time,for similar of of where arelengths regardless they resen-
scheme,pretrialtenced. In the absence of the confinement credit

similarly probationers subjectsituated who are to identical sen-
time,imprisoned vastlytences could be for different oflengths

depending lengthon the of the local trial court’s docket and the
Decker,and defender’s caseloads. Inprosecutor’s public specif-we

ically rejected interpretationan of the statute that would have
incarceration, Decker,resulted in of 127 N.H. atdisparate lengths

470, 797,at weighs503 A.2d and this rationale against denying
credit in this instance.

Furthermore, solelycredit to those who contest extradi­denying
tion is with constitutional v.fraught potential problems. WhiteCf.

(1983) (“[a]Lee, 69, 77-78, 849,124 N.H. 470 A.2d 854 statute will
not be construed to be unconstitutional it is asusceptiblewhere to

constitutional”).itrenderingconstruction “If a defendant were
jaildenied credit for time inspent solely resistingbecause he was

seriouslyextradition it would a for hispenalize person exercising
Watson,to resist extradition.” In re P.2dright[constitutional] 566

(Cal.243, 1977); 21,Blackledge248 see also v. 417 28Perry, U.S.
(1974) (due process violated when defendants are forpunished
exercising rights). Additionally, bytheir not its tolimiting holding

State,asylumthose who are denied bail in the majority exposesthe
pretrialthe credit statute to future constitutional attack as its

interpretation denyof the statute will often credit to defendants
asylumwho not in solely theyare released the State because could

Palmer,paynot afford to for their freedom. See 833 F.2d at 255-56
(Federal requires pretrialConstitution out-of-state credit towards
maximum sentence when inmate was unable to obtain release in
asylum solelyState because of v.indigency); Faye Gray, 541 F.2d
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1976) (Federal(7th requires pretrialConstitution665, Cir.667-68
defendant, regardlessindigentof extraditedsentencecredit toward

sentence). con-While the Statemaximumreceivedof whether he
to those who contestconfinement creditpretrialdenyingthattends
“choice,” in this caseato makem,erely forces defendantsextradition

torightto his constitutionaldecision exercisethe defendant’s
ofin additional monthswill result severalthe extraditioncontest

discouragetoinevitably operatea result “mustincarceration. Such
Johnson, A.2d at493right,”constitutionalof thatthe free exercise

no choice at all.and,(Shea, J., reality, representsindissenting),860
isstatute the defendanthold that under theI thereforewould

custodyphysical priorinall of the time he wasto credit forentitled
in another State’stime was servedtrial, if a of thatportionto even

(Colo.763,Hardman, P.2d 764653Accord v.system. Peoplepenal
(Haw.172,Mason, App.),180-81 Ct.1982); v. 900 P.2dStateApp.Ct.

(Haw. Gibson,1995); v. 300 N.W.2ddenied, People902 P.2d 976cert.
curiam).1980)(Mich. I do not that500, suggestApp. (perCt.501-02

if served in theto credit the timewould be entitleda defendant
crimes committedof unrelatedjurisdiction was the resultforeign

(Vt.656,Coe, A.2d 658-59See State v. 554jurisdiction.within that
1988). whethernot at this timethis court need addressSimilarly,

in a defendantin a situation whichappropriatesuch would becredit
v.Beauchampviolator. Seeopposed probationan as to aescapee,is

1994)(1st700, that(notingn.5 Cir.37 F.3d 706-07 &Murphy,
but not toparolees,credit to extraditedgivesMassachusetts

(1995).denied, pretrial1365 Thecert. 115 S. Ct.escaped prisoners),
however, asstatute, escapees,no toarguably applicabilityhascredit

sentenced,and asconclusivelyhave been triedsuch defendants
to be sentenced or ayetwith a defendant who hascontrasted

to limitjurisdictiontrial court “retain[s]over whom theprobationer
.... the sen­liberty [because]interest furtherthe defendant’s

White, 131. . .” v. N.H.function not ended . Statetencing [has]
(1989).308,555, 558, 556 A.2d 311

statutepretrialfact that the creditsimpleto this case is theKey
andcustody,and in-stateno distinction between out-of-statemakes

into it anby readingchange plain meaningI to thesee no reason
custodyin the of anotherprisoner spentfor time a hasexception the

If theoffense.Hampshireto an arrest for a NewpursuantState
thejurisdiction,who flee theto defendantspunishState wishes

642:6, IRSAprovisions.can enact criminallegislature separate Cf.
(1996) (“[a] if from officialescapesis of an offense heperson guilty

objectivespolicyis no need to achieve the State’scustody”). There
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through judicial amendment of the pretrial credit statute. Accord-
Iingly, respectfully dissent.

HORTON, J., joins in the dissent.

Compensation Appeals Board
No. 95-829

Appeal of Thomas Jackson

(New Board)Hampshire Compensation Appeals

23,July 1997

Nighswander, Martin, (BenetteP.A.,Lord & of Laconia
Pizzimenti on the brief and fororally), the claimant.


