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through judicial amendment of the pretrial credit statute. Accord-
Iingly, respectfully dissent.

HORTON, J., joins in the dissent.
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Nighswander, Martin, (BenetteP.A.,Lord & of Laconia
Pizzimenti on the brief and fororally), the claimant.
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(Thomas theW.Kelliher onofClougherty, ManchesterKelliher &
(onCazden, theof ManchesterElizabethorally),and andbrief

Construction, Inc.Concretebrief), respondents, Interstatefor the
Mutual Insurance Co.Libertyand

claimant, Jackson,BROCK, the decisionappealsThe ThomasC.J.
(board) termi-Appeals BoardCompensationHampshirethe Newof

(Supp.281-A:48benefits. See RSAcompensationhisnating workers’
1996). We reverse and remand.

1998, theIn Octoberdispute.not infacts areThe essential
in thelaying a concrete floorhis while he wasinjured backclaimant

wasinjury,of his the claimantAt the timeemployment.course of his
Construction, Inc.Concreterespondent Interstateemployed by

and(Interstate) pouringconsisted ofjobfinisher. Hisas a concrete
board,concrete, which, to the “con-according entailedsmoothing

soughtclaimantlifting.”and a bit of Thebending quitestant
his and wasimmediately sustaining injuryattention aftermedical

October, the claimant’sweeks. In lateout of work for several
work, somehim to return to withtreating releasedphysician
November,In afteractivity.on his hours and laterestrictions

a recur-twenty-two day experiencedhour the claimantworking a
14,Onpain again soughtof and medical attention. Decemberrence

altogether. Inter-pain, stopped workingto continued back hedue
carrier, MutualLibertycompensationstate’s workers’ insurance

Mutual) voluntarily began payingCompany (LibertyInsurance
the claimant thereaf-disability shortlytotal benefits totemporary

1996). ultimatelywasThe claimant(Supp.ter. See RSA 281-A:28
surgerya herniated disk and underwent correctivediagnosed with

followed,that claimantin 1994. In the months theFebruary
hisand forphysical therapycontinued to receive medical treatment

back.
1994, Mutual of laborMay Liberty petitioned departmentIn the

to aof to benefits duefor a termination the claimant’s entitlement
1996).281-A:48,1 In ofin (Supp. supportcondition. See RSAchange

toLiberty pertainingMutual submitted medical recordspetition,its
theshowinga it obtainedvideotapeclaimant’s condition and hadthe

floor.man the of a concreteassisting layingclaimant another with
hour length. Augustwas one in Invideotape approximatelyThe

1994, hearingshearing departmentthe a of laborpetition,after a on
retroactively Mayto 1994.terminated claimant’sofficer the benefits

281-A.-48, Vto board. RSAThe claimant then the Seeappealed
1996).(Supp.

thata on claimant’s the board concludedhearing appeal,After the
evidence,of and thepreponderance testimonya medicalon“[b]ased
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and,. . . the claimantvideotape, has demonstrated a work capacity
therefore, has not met his of proof disabilityburden of under RSA
281-A:48, and benefits are denied.” The claimant’s motion for

denied, 281-A:43,rehearing appealand thiswas followed. See RSA
1(c) 1996).(Supp.

uphold findingsWe will the and of boardrulings the
“unless lackthey evidentiary support or are tainted by legal error.”

Gamas, 487, 491, 925, (1994);138 N.H. 642 A.2d 928 seeAppeal of
(1974). case,541:13 inappealing partyAs the this claimanttheRSA

bears of demonstratingthe burden that the board’s isdecision
Elliott, 607, 609,or unlawful. Appealunreasonable See 140 N.H.of

(1996).204,675 A.2d 206

arguesThe claimant first that the board in relyingerred
solely theupon apparent capacity,”claimant’s “work rather than
determining if he had an inearning capacity, concluding that he was

longerno entitled to compensationworkers’ benefits. We agree.
“The Workers’ Act isCompensation designed compensateto work­
ers who suffer a loss of aearning capacity as result of a

, 617, 621,injury.” Appealwork-connected 137 N.H. 631of Normand
(1993)535, added).A.2d 537 (emphasis Our test for determining

eligibility for workers’ compensation benefits is “whether the
earn,claimant is innow able to suitable work under normal

conditions,employment as much as he or she atearned the time of
omitted).the Id .injury.” (quotation The board erred as a matter of'

law in limiting analysisits to the issue of the claimant’s “work
relevant,capacity”; while the fact that maythe claimant now be

ofcapable performing some of work is nottype dispositive of his
claim that he remains to earn as muchunable as he did to hisprior
injury. , 424, 427, 775,CompanyDesrosiers v. 98 N.H. 101 A.2dCf.

(1953).778 In onruling petitionthe for termination of the claimant’s
benefits, the board properly inquiredshould have thewhether

conditions,” and, so,claimant experiencedhad a in if“change
changewhether that affected his earning capacity justifyso as to a

of compensationhis benefits. Seetermination RSA 281-A:48. Ac­
wecordingly, reverse and remand for andfindings rulings consistent

with this opinion.

claimantThe also contends that the board improperly placed
himupon the burden of proving disability,continued rather than

requiring respondentsthe to demonstrate a in“change conditions”
warranting a termination of benefits. Again, agree. recentlywe We
clarified that petitionwhen a filed topursuant RSA 281-A:48 is
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conditions,” here, the petitioningin as“changeon apredicated
change. Appeala Seedemonstratingof suchbears the burdenparty

281-A:48,610, 206;Elliott, A.2d at see also RSA140 N.H. at 675of
1996) ofor terminationseeking reduction(Supp. (petitionerIII

evidence). inThe board erredsupportingmust submitbenefits
properlyin and shouldon the claimant this casethe burdenplacing

the burden on remand.allocate

thethe board’s order onurge upholdus torespondentsThe
board’s ultimate decisionfully supports thethat the recordground

25,Long,v. 136 N.H.LongSeeto terminate the claimant’s benefits.
(1992)620,28-29, (affirming ruling byerroneous611 A.2d 622

existed).groundvalid alternative We declinecourt becausesuperior
board would have reachedWe cannot whether thespeculateto do so.

andlegal inquirythe appropriatesame decision had it conductedthe
Elliott, 140proof. Appealthe burden of Seeallocatedproperly of

207;611, RealtyAnchor Trust v.Drop675 A.2d atN.H. at cf.
(1985)674, 683, 339,Co., A.2d 346Fire Ins. 126 N.H. 496Hartford

wrong party,of to whojury assigns proofthat where burden(noting
reconsideration).loses, Itjuryto forcase must be resubmittedthen

ours, to the evidence in the firstprovince, weighis board’s notthe
Normand, 621, 631 A.2d at 537.137 N.H. atAppealinstance. See of

terminatingorder hisFinally, arguesclaimant that the board’sthe
the uncontrovérted medicalwas unreasonable becausebenefits

heavycould not to full-timeevidence demonstrated that he return
work, that had notemployment,as his former and heduty such

281-A:28improvement, (eligi-maximum see RSAreached medical
1996)benefits); :31bility temporary disability (Supp.for total

benefits).disabilityfor Because we(eligibility temporary partial
law,as a matter of wealreadyhave concluded that the board erred

Maville v. Peerlessunnecessary argument.it to address thisfind Cf.
(1996).1165,Co., 317, 321,141 686 A.2d 1167-68 OnIns. N.H.

remand, reach a conclusion than themaythe board well different
such, sufficiencyAs our evaluation of theone we have reviewed here.

superfluous.the unlawful order would besupportingof the evidence

Reversed and remanded.

All concurred.


