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as amicus curiae.

J.)HORTON, J., {Gray,trial in CourtFollowing Superiora bench
(1)transaction, thatthe court concluded:a loanarising from failed

Bank,defendant, did not owe or breachCooperativeHamptonthe
(Tamara) in off fundssettingTamara C. Olbresany duty to plaintiff

(1983) by herchapter parents,to RSA 384-Dpursuantdeposited
(the (2)Olbreses); thatShirleyand Olbresplaintiffs Anthony Olbres

byfaith owed to the Olbresesduty goodviolated a ofthe defendant
(3)funds; did not actthat the defendantsetting depositedoff the

(4)funds;loan and that thein to disburseimproperly failing
inor in bad faithwrongfully,not act negligently,defendant did

the court’sappealsa sale. The defendantregard to foreclosure
faith;duty good plaintiffsof a of theas to its violationruling

inaffirm in reverserulings. part,court’s other Wecross-appeal the
part, and remand.

1991,facts. In the Olbresesfollowingtrial court found theThe
$300,000 in ordera loan from the defendantsuccessfully forapplied

improve-indebtedness and to fundexisting mortgageoffpayto
of this con-partAsfire-damaged property.to commercialments

transaction, to theagreeddefendant reduceloan thestruction
ato establishexchange agreementrate in for the Olbreses’interest

(CD) defendant for$100,000 account with thedepositcertificate of
1991,in when thetransaction closed Octoberthree-year term. Thea

estab-and the Olbresesvarious loan documentsparties executed
— in$100,000 trust“ITF Tamara C. OLBRES”lished a CD account

anycontributethat Tamara did notundisputedfor Tamara. isIt
CD account.funds toward the $100,000
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in relevantby providesnote the Olbresespromissory signedThe
part:

byBightsNo of Borrower.Set-Off

or shallpayment principalNo of hereof interest hereon
set-off, thesubject recoupment bybe to reduction or

relatingBorrower for cause whatsoever to or based onany
anyBorrower and the Lender ordealings between the
allforegoing, anyHolder. In addition to the andsubsequent

byor at or duedeposits anyof the other sums time credited
any guarantorfrom Lender to or to endorser orBorrower

Note, cash, securities, instruments, oranyof this and other
any guarantor,of or of endorser orproperty Borrower

otherwise, shall at allsafekeeping,whether for or times
Note, may appliedconstitute for this and be or setsecurity

or notby you against anyoff such liabilities at time whether
and or notsuch liabilities are then due whether other

iscollateral available to Lender.

to to honor ofSubsequent closing,the the Olbreses failed some
requeststhe defendant’s for financial information and construction

The defendant classified the loan as substandard. Inplans. therefore
1993,March the defendant set off the funds in the CD account

loan,against thereby reducingthe balance of the it from the then
$200,000 $100,000.current balance of to At the time of the defen-

set-off, onpaymentsdant’s the Olbreses were current with the loan.
1993,In andJuly making payments,the Olbreses ceased the

on commercial thatsubsequently propertydefendant foreclosed the
loan. which hadproperty, appraised priorsecured the The been to
$330,000, $135,000loan at was sold the for inbythe defendant

February 1994. The the from theapplied proceedsdefendant
loan,foreclosure sale to the interestsatisfy including outstanding

costs,and associated and retained ofsurplus proceeds approxi-
$18,000.mately The defendant refused to turn over the surplus

because of of a tax onproceeds knowledge anyfederal lien property
of the Olbreses in its and ofpossession uncertaintybecause about

outcome of this litigation.the
set-off,After the defendant’s the this actionplaintiffs commenced

alleging that the defendant acted in fundswrongfully converting of
Tamara in the CD account and in to loan torefusing disburse funds

foreclosure,the Olbreses. the assertedFollowing plaintiffsthe
foreclosure,wrongfuladditional claims based on failure to obtain a

forhigher price property, improper surplusthe and retention of the
$18,000.ofproceeds
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tobelongedtrial court ruled that the CD account theThe
Tamara, 384-D:2,1(a),Olbreses, that thenot see RSA and defendant

to Tamara in off the CD account.duty settingtherefore breached no
reasoned, however, provision authorizingcourt that the noteThe

set-off

faith in exercis-goodthe to exerciseobligated [defendant]
that the did noting right.that The Court finds [defendant]

faith when it set-off the loan balance with thegoodexercise
paymentsaccount funds at a time when no were due onCD

insecurityof based onfeelingsthe Note. The [defendant’s]
informationthe refusal to all financialprovide[Olbreses’]

thisenoughat that time is not to overcomerequested
finding.

trial awarded the in theAccordingly, damagesthe court Olbreses
$100,000. claim thatplaintiffs’amount of As to the the defendant

funds,in loanby failingor bad faith to disbursenegligentlyacted
thatthe court found for the defendant: “The evidence shows the

information topresent plansfailed to sufficient and otherplaintiffs
loan The courtjustify the disbursement of the construction funds.”

plaintiffs’for on the claim that thealso found the defendant
with, foreclosure,wrongfully respect rulingdefendant acted to the

and other-“adequately propertythat the defendant advertised the
Finally,in a reasonable manner.” the court concludedwise acted

of taxknowledge providedthat the defendant’s the federal lien
$18,000for its to turn over the ofjustificationsufficient refusal

from the foreclosure sale.surplus proceeds
that trial courtappeal. arguesBoth sides The defendant the erred

it a faith in off theconcluding duty good settingin that violated of
(1) itsplainly permittedaccount because: the terms of the noteCD

(2)action; to financial andprovideand the Olbreses’ failure
a for thepermissibleconstruction information constituted reason

(1)that court erred: inplaintiffs argue superiorset-off. The the
384-D:2 to mean that the CD account was theinterpreting RSA

(2)Olbreses, Tamara; in that thefindingof the rather than.property
funds;act in to disburse loanwrongfully refusingdefendant did not

(3) torespectin' that the defendant’s actions with thefinding
(4) in to thewrongful; failingforeclosure sale were not and order

$18,000.to turn the ofsurplus proceedsoverdefendant
lackfindings they“We will not disturb the of the trial court unless

Keyor as a matter of law.” Bankevidentiary support are erroneous
(1996).Latshaw, 634, 636, 1041,Maine v. 140 N.H. 670 A.2d 1043of

fact,conclusions, of to “areapplicationas well as the lawLegal
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Fleet Bank-N.H. v. Chainplainfor error.”independentlyreviewed
(1993).136, 139, 1348,635 A.2d 1350138 N.H.Corp.,Constr.

whether the evidenceis to determineAccordingly, inquiry“[o]ur
reasonably findings,the court’ssupportsto the trial courtpresented

applicableis consonant withwhether the court’s decisionand then
Id.law.”

Interpretation ChapterI. RSA 38^-Dof
indepositsof trustaspects384-D concerns variouschapterRSA

384-D:6, II.banks, of see RSAincluding deposit,certificates
statute, in of twodeposita made the nameAccording to the

“abeneficiaryin trust for a nameddepositorsindividual creates
to the credit of suchmoneys any standingof the at timetrust

depositorswith the individualbeneficiary,account for the named
manner,384-D:2, in aI. A created such. . . as trustees.” RSA trust

however, is

orby depositorsat will each of the individual therevocable
of,them, ofonlyof but to the extent withdrawalssurvivor

moneysof to the credit ofcharges against pledgesor the
by depositorsaccount made or authorized the individualthe

Each suchduring respectiveof them their lives.or either
and each such to the extentcharge, pledgewithdrawal or

redeemed, constitute a tantopronot shallsubsequently
revocation of such trust.

1(a).384-D:2,RSA
dispute statutory provisions governThe do not that theseparties

$100,000 inbyaccount established the Olbreses trust forthe CD
argueTamara. The that the CD account was eitherplaintiffs

trustees,as butTamara’s or the of the Olbresesproperty property
property Theynot the of the Olbreses as individuals. therefore

rulingthat trial court erred in that the CD account wascontend the
subject provision disagree.to the set-off of the note. We

384-D:2, I,distinguish arising pursuantWe a trust to RSA
will,by agreement, fiduciaryfrom trusts created trust other

statute, decree,instrument, fiduciary relationship.court or See RSA
(identifying types deposit384-D:3 of bank trusts to which RSA

trust,typical384-D does not In the a trustee holdschapter apply).
tolegal property, property subjecttitle to the trust but the is not

debts. See 6 AM. JUR. 2D Attachment and Garnish­the trustee’s
(1843).9,(1963);§ 14 ASayward,ment 194 Dow v. N.H. 15-16cf.

however, asapplies, depositdifferent rule to bank trusts such those
pursuantcreated to RSA 384-D:2.
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In ittypeone of trust is well settled that the ofcreditors
property.the settlor can reach the trust This is the trust

that a person deposits moneyarises where in a savings
account in as for generallyhis name trustee another. It is

that what is known atherebyheld he creates as tentative
trust. The inference is that the reservesdepositor the

lives,power deposit longto do as he likes with the as as he
but if the or a of it inleaving money part deposithe dies the
and has not indicated his intention to revoke the trust

will,by during byeither acts done his lifetime or his the
beneficiarynamed on his death is toentitled the amount

. . .deposit. depositor,then on Since the has complete
lifetime, however,deposit duringcontrol over the his he is

treated as the owner insofar as his creditors are concerned.
His creditors can reach the while he is ....deposit living

FRATCHER, 330.12,§IV A. THE LAWSCOTT & W. OF TRUSTS at
(4th 1989); (SECOND)377-78 ed. see also RESTATEMENT OF

(1959).§TRUSTS 58 comment id.at 157
Numerous courts have held that creditors of a depositor are

to funds in an “inentitled reach the trust for” bank account because
the depositor virtuallyretains unlimited control over the funds

See, (Mo.Coulter, 139,during e.g.,life. Farrell v. 898 S.W.2d 140 Ct.
1995); Bank, 400,v. FirstApp. Soto Gibraltar 868 S.W.2d 402-03

(Tex. 1993).Ct. Our statute a similar ForApp. requires holding.
384-D:4,RSA IIexample, specifically provides that “[n]othing in

this shall ofchapter impair rightsthe creditors of a depositor
a inestablishing deposit anytrust form described herein.” More-

over, the beneficiary depositorsnamed who survives the takes the
trust,”funds in the account and of“free clear the but “less all

384-D:2,proper set-offs or reductions topursuant any pledge.” RSA
1(d). Accordingly, correctlywe hold that the trial court concluded
that the account was property subjectCD the of the Olbreses and to

encumbrances, them,any charges, or withdrawals imposed by
1(a).384-D:2,including provisionthe set-off of the note. See RSA

II. FaithDuty Goodof

After ruling subjectthat the CD account was to the set-off
provision, trial courtthe concluded that the defendant violated a

ofduty good by exercisingfaith its set-off at arights time when the
Olbreses with payments.were current As the trial court recognized,
the note itself contains no such limitation on the defendant’s set-off

Rather,rights. the note “at anyauthorizes set-off time whether or
not such liabilities are then due.”
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thatarguesthe defendantlanguage,on thisRelying broad
to thewholly inapplicableisdealingof faith and fairduty goodthe

. . an“Every imposescontract .disagree.Weprovision.set-off
or enforcement.” RSAperformancein itsgoodof faithobligation

140(1994); Hampshire,Newv. HealthsourceHarper382-A:1-203 cf.
(1996). Nonetheless,962, we cannot770, 775, 965674 A.2dN.H.

that faithgoodimplicit legaltrial court’s conclusionaccept the
from off the CD accountsettingto refrainthe defendantrequired

to aConstruing requirethe notebecame overdue.paymentsuntil
inconsistent with theto set-off ispreconditionas apayment default

anby the terms ofare bound“[p]arties generallythatprinciples
into, makeand courts cannotand enteredfreely openlyagreement

into orhave enteredpartiesthan the themselvesagreementsbetter
harshly orthey might operatemerelycontracts becauserewrite

Assoc., 121 N.H.and Loanv. Nashua Fed. Sav’sinequitably.” Mills
(1981) clause722, 726, 1312, (discussing acceleration433 1315A.2d

instrument).in mortgage
solelyin on therelyingtrial court erredwe hold that theBecause

overdue, and remand fornot we reversefact that werepayments
re-with this Onrulings opinion.and consistentfindingsfurther

mand, plaintiffsthecourt should determine whetherthe trial
indid notestablishingof that the defendanttheir burdensatisfied
byorpayment performancethat the ofgood prospectfaith believe

(1994).1-208impaired.Olbreses was See RSA 382-A:the

RemainingIII. Issues

ruling that thechallenge the trial court’splaintiffsThe
refusingin to disburse construc­wrongfullydefendant did not act

to presenttion loan funds. The court found that the Olbreses “failed
disbursement ofjustifyother information to theplanssufficient and

rulingaffirm this as it is boththe construction loan funds.” We
evidence, ofincluding testimony Anthonythesupported by the

Olbres, whichagreement, providedand consonant with the parties’
toapproval priorfor to submitted to Lender for disburse­“plans be

Bank-N.H., 139,138 N.H. atment of construction funds.” See Fleet
at 1350.635 A.2d

atThe next that the received the foreclosureplaintiffs argue bids
adjournto theobligationwere so low that the defendant had ansale

536,Corp., 126 N.H.Murphy Developmentsale. See v. Financial
(1985)541, 1245, to(discussing mortgagee’s duty1249-50495 A.2d

sale). Inprice supportreceive a fair and reasonable at foreclosure
$135,000compare priceof that ask us to theargument, plaintiffsthe

pre-loan appraisalssale to reflect-received at the foreclosure both
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$330,000a foring property equalvalue the to or and theexceeding
plaintiffs’ $325,000pre-foreclosure appraisal indicating a value of

$190,000.liquidationand a value of

trial, however,The evidence adduced at revealed a post-­
initiated thatclosing appraisal by propertythe defendant valued the

$90,000. addition,at In Anthony acknowledgedOlbres that the
appraiser who conducted the pre-foreclosure appraisalOlbreses’

Moreover,was to obtain a buyer property.unable for the agreewe
with the trial court’s thatreasoning appraisalsthe 1991 are not
conclusive of what constituted a fair atprice the foreclosure199A

Hillebrand, 520, 524, 1047,sale. Hillebrand v. 130 N.H. 546 A.2dCf.
(1988)1049 in context of(discussing, valuation date for marital

value).assets, tendency of real estate to in regardfluctuate With to
sale,the 1994 testimonyforeclosure from the defendant’s former
advertisement,president concerning bidding, and cir­surrounding

cumstances the trialsupports findingcourt’s that the defendant
“adequately propertyadvertised the and otherwise in aacted
reasonable Accordingly,manner.” we cannot conclude that the price
obtained at the judicialforeclosure sale was “so low as to shock the
conscience,” 541, 1250,Murphy, 126 N.H. at 495 A.2d at or that the
trial court erred in thatfinding plaintiffsthe failed to demonstrate

faith,badnegligence, or a lack of due ondiligence partthe of the
defendant.

The final surplus proceedsissue concerns the of approxi­
$18,000mately from arguesthe foreclosure sale. The defendant that

surplusresolution of the issueproceeds depends on the outcome of
issues, including proprietyother the of the defendant’s set-off. We
and, therefore,agree surplus proceedsremand the issue to trialthe
In rejectcourt. weremanding, necessarily plaintiffs’the contention

that the defendant’s failure to assert a counterclaim to retain the
surplus proceeds forecloses the defendant’s continued oflitigation
this issue.

part;in reversed in remanded.part;Affirmed

All concurred.


