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violation,” and failed to“knowingnot aconduct wasdefendants’
knoion that theirshould haveanalyze whether the defendants

91-A:8, I.the statute. See RSAconduct violated

legalcourt utilized an incorrectsuperiorhold that theWe
attorney’s fees. Asrequestin forresolving plaintiffs’standard the

that the wordarguments, agreeweplaintiffs’ remainingto the
fees, id.,attorney’s seestatutory concerningin provision“shall” the
an award ofnecessary supporttofindingsas a mandate if theacts
Doucet, 133Manchester v.Cityare made. Seeattorney’s fees of

(“shall”(1990)680, 683, 288, statutoryis a290N.H. 582 A.2d
enforcement). however,record,command, Themandatoryrequiring

court’s charac­question superiorno basis to theus withprovides
determine,as inadvertent or toconductterization of the defendants’

instance, inadvertenceallegeddefendants’in whether thethe first
fees.attorney’san award ofrequiredelayed responsesand

consistentproceedingsremand forwe reverse andAccordingly,
necessitytheconcerningdeterminationsopinion, includingwith this

haveunder the “shouldsignificance,lawsuit and theplaintiffs’of the
withstandard, inadvertenceallegedof the defendants’known”

on legaland their reliancedocumentsto the communicationsrespect
v.reports,drafts and Voelbelsubcommittees’advice as to the cf.

(1995).1028,446, 448, 667 A.2d 1029140 N.H.Bridgewater,Town of
award, to properlyit should be tailoredresultingaShould there be

givingto conductincurred in relation theattorney’s feesreflect the
totrial court on remandit to therise to the award. We leave
infindings rulings requiredthe andwhether it can makedetermine

it, it willor whetherrecord beforeopinionof this on thelight
parties.from theadditional evidencerequire

and remanded.Reversed

All concurred.
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Wenners, P.A.,Craig, Craig Casinghino, of& Manchester
(Vincent Wenners,A. Stephanie brief,Jr. and J. onStergiou the and

orally),Mr. Wenners for the claimant.

Devine, Branch, (LaurenceP.A.,Millimet & of Manchester W.
brief,Getman and John E. Friberg, Jr. on the and FribergMr.

orally), respondent Cityfor of Manchester.

j.JOHNSON, claimant, Gelinas,The Robert appeals from a
ofdecision the HampshireNew Compensation Appeals Board

(board) determining that his foraverage weekly wage, purposes of
calculating benefits,his disability was zero. We affirm.

The byclaimant was employed Citythe of (city)Manchester as a
firefighter retired, service,from 1958 until he on yearsbased his of

1,Februaryon January 18, 1989,1985. On the claimant suffered a
heart attack while playing in a tennis intournament Florida. On

20, 1990,December departmenta of hearinglabor officer held that
the claimant was temporaryentitled to disabilitytotal benefits from

19, 1989,January into the future. Following unsuccessful appeals by
tocitythe the superior court this courtand on the ofissue

causation, City Gelinas,see 63,Manchester v. 139 N.H. 649 A.2dof
(1994),50 the case was remanded to the department of alabor for

hearing on the issues of disabilitytotal wageand benefits.
The hearing officer disabilitydenied compensation hebecause

that thedetermined claimant’s average weekly forwage compensa-
1996).tion purposes 281-A:15,was zero. See RSA :28 de(Supp. On

appeal,novo the board also held that the weeklyclaimant’s average
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injuryit the date of wasbecause determined thatwage was zero
court, arguingto this19, appealsclaimant nowJanuary 1989. The

calculating averagelaw in hisas a matter ofthat the board erred
the datethe weeksearnings precedinghis inweekly wage based on

attack)(i.e., rather than the datedate of his heartdisabilityof the
(i.e., ofof his the dateemploymentto hazardsexposureof last the

retirement).his
temporaryfor total disabil-payablecompensationamount ofThe

weeklyaverage wage.the employee’sa ofity percentageis set as
according tois in turn calculatedThat figureSee RSA 281-A:28.

281-A:15, part:inprovides, pertinentwhichRSA

thecomputed by usingshall beweekly wageaverage[A]n
(c)(a) (b), yields theor or thatin subparagraphmethod

employee:injuredto theresult more favorable
(a) injured em-earnings of thegrosstheBy dividing

theemployer duringof the samein the serviceployee
weeks;of orby26 that numberweekspreceding

(b) earnings injuredof em-the theBy dividing gross
aemployer during periodof samein the theployee service

thebynot 52 weeksexceeding26 butexceeding weeks
number of weeks.appropriate

(c) duringtimeIf, however, of the shortness ofby reason
of theemploymentbeen in theemployee haswhich the

employ-or term of theof the natureemployer or because
wagement, average weeklythecomputetoinequitableit is

(a) (b), may beregardin ormethodusing subparagraphthe
injured employee’sin thepay designatedto rate ofhad the

ofearningsto grossof or theemploymentagreement
byat the same workgrade employedin the samepersons

or, no employed,if there are soemployer personsthe same
ofin same classthegrade employedof the sameby persons

in locality.the sameemployment

281-A:15, I.RSA

absence of theout theimplies, by pointingThe claimant
statute, usinginin that the board erredinjury” thewords “date of

weeklycomputing averageforperiodthe end of thethat date as
(1987)281:2,statute, RSA VIIpredecessor,itsThe likeearnings.

fifty-two[twenty-six towhat event the(repealed), “does not state
Center,Dev. 117v. N.H. YouthRangerperiod] precede[s].”week

(1977). however,held,132, have648, 650, long133 We377 A.2dN.H.
Law,Compensationtostatutes the Workers’predecessortheunder
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purposes calculating averagethat for of the forweekly wage
benefits,disability injury“the date of the must be taken as the point

to weeklyfrom which calculate the average wage.” Petition of
(1986).Correia, 717, 719, 263,128 N.H. judicial519 A.2d 265 “The

theinterpretation integralold act became an partof thereof and
under of statutorythe rules construction would to becontinue

act,new incontrolling under the ofthe absence evidenceweighty
Legislaturethat the did not to adopt judicialintend such prior

interpretation.” 235, 238, 115,Bolduc v. Company, 96 N.H. 73 A.2d
(1950). Thus,118 we find that the board did not err in thecalculating

average weekly wage disabilityfor apurposes using period ending
with the date of injury.

The arguesclaimant further that the board inerred deter­
ofmining the injury.date the claimant’s provides:RSA 281-A:16

purposeFor the of determining the date of aninjury for
disease,occupational the date of injury shall be taken to be

the last of injurious exposuredate to the hazards of such
disease or the ondate which firstemployeethe knew or
reasonably should known ofhave the condition and its

torelationship the employee’s employment, whichever is
the later.

1996).(Supp.RSA 281-A:16 partiesThe agree that the date of last
was, latest,exposure 1, 1985,hazardous at Februarythe day thethe

claimant retired. The claimant also testified superiorbefore the
court that he had experiencednot or anybeen aware of heart

18, 1989,priordisorders to his January Thus,heart attack. aunder
statute,plain reading of the “the date on which employeethe first

or reasonablyknew should have known” of his heart condition was
18, 1989, that,January dates,and as the oflater the two is the date

of injury. Since the claimant had been retired for approximately four
date,years prior to that his weekly wage calculated under either

(a) (b)subsection or of RSA is281-A:15 zero.
asserts, however,The claimant RSAthat 281-A:15 cannot be so

in the case ofapplied a retired isfirefighter disabled because ofwho
lung 281-A:17, 1996),heart or disease. He looks to IRSA (Supp.

which a presumptionestablishes in certain cases that or lungheart
disease withinoccurring years firefighter’sfive of a isretirement

related,occupationally and inargues that order for that section to
have any meaning conjunction 281-A:15,in with RSA the retired
firefighter’s of injurydate “must be the injuriouseither date of last

retirement,the ofexposure, date or be irrelevant to the calculations
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that theweekly argues legisla-The claimantaverage wage.”of an
statutory presumption offive-yearnot have created awouldture

firefighter denied benefits becauseonly to have the retiredcausation
hisofyear precedinga in the one the datewagehad not earnedhe

heart attack.
ofby applicationthis Literalargument.not persuadedWe are

theof a retired does not renderfirefighter281-A:15 in the caseRSA
281-A:17, I, presump-meaningless because theof RSApresumption

fordeterminingbeyond eligibilityapplicationhas potentialtion
instance,used, for to determinemay bedisability benefits. It

undermedical, and remedial care benefitshospital,foreligibility
1996), on the basis ofare not calculated281-A:23 which(Supp.RSA

weekly wage.an average
that the board shouldreject suggestionthe claimant’sWe also

1(c)281-A:15, averagetheto claimant’sRSA determinehave used
gross earnings firefightersto the of otherweekly by referencewage

city. By itsbyin class thegradein the sameemployedthe same
of shortness of timeterms, “byif reason theapplies281-A:15RSA

in the of theemploymenthas beenduring employeewhich the
itof isemployment,the nature or term theor because ofemployer

theaverage weekly wage usingthe methodcomputetoinequitable
1(c).(a) (b).” 281-A:15, allegedThein or RSAsubparagraph

inherent in claimant’sanythingnot from thehere resultsinequity
voluntaryclaimant’s retirementfrom the fact of theemployment but

injury.to his ofyears prioralmost four date
Moreover, inequitable.reached here asnot view the resultwe do

primarilyact is intendedcompensationhave that “ourlongWe held
injured... to the for hisemployeeto afford limited compensation

424, 426,v. 98 N.H.Company,Desrosiersearning capacity.”loss of
omitted).(1953) also, however,775, We have(quotation101 A.2d 777

injured worker’sother factors which could affect thelooked at
earn, compensation benefitsability to and have afforded workers’

tocapacityof attributable work-relatedearningfor the lossonly
617, 620,See, Normand, 631137 N.H. A.2de.g., Appealinjury. of

(1993) (lost business535, generaldue toearning capacity536
a of earningclaimant’s lackcompensable).conditions not Where

disability, his retirementvoluntaryto his but tois due notcapacity
force, not a loss that our Workers’he has sufferedfrom the work

remedy.intended toAct wasCompensation

Affirmed.

All concurred.


