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j.BRODERICK, defendant, Boetti,The was ofCharles convicted
of aggravated jurytwo counts felonious sexual assault after a trial

J.).(O’Neill, (1996).in Court HeSuperior appealsSee RSA 632-A:2
(1)grounds:his convictions on two the trial court’s curative

duringinstructions the prosecutor’s closing argument were inade-
(2)and the trial court in his aquate; denyingerred motions for

mistrial to prosecutor’sand set aside the verdicts because the
wasclosing argument We affirm.improper.

I

chargedThe defendant was inengagingwith various sexual acts
fourteen-year-old periodwith the victim over a hefour-day while

was looking during Duringafter her her hospitalization.mother’s
the prosecutor’s closing argument, defense counsel made several
objections, ofmost which were sustained. firstThe defendant
objected to the prosecutor’s declaration that “the weevidence heard

week, Ilast don’t think it was innuendo.” The trial judge sustained
the objection and advised the toprosecutor renderingavoid per-

opinionssonal on the objectedevidence. The defendant next to the
prosecutor’s that jurystatement the should “stand forup” the
victim upwho was forstanding possibleherself and “other victims.”
This objection was overruled. prosecutorWhen the subsequently

statute,to aattempted define term in the sexual assault another
objection was raised. The defendant thatobserved the trial court
had previously rejected the requestState’s to read the proffered
definition of ascunnilingus jurya instruction. The trial court

objection.sustained the The prosecutor then told the jury that the
State did not to penetrationhave establish any to prove cunnilingus,
and the both objecteddefendant and formoved a mistrial. The court

objectionsustained the but denied the motion.
closingThe State’s argument came a againto halt when the

prosecutor argued that the strategydefense in the case did not
serve “a truth-seeking function.” The court sustained the defen-
dant’s Aobjection. comment implausibilityabout the of a defense
argument anbrought objection that the prosecutor improperlywas
shifting overruled,the burden of proof. objectionThe was but the
court prosecutor farther,informed “if you gothe that any you might
have problems, counsel.” The objectionnext prosecu-followed the
tor’s attempt to downplay the of incriminatingabsence certain

byevidence aboutspeculating possible responsesdefense to such
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cameobjectionThe finalobjection was sustained.evidence. The
victim waseven when thejurytold the thatprosecutorwhen the

defendant,the shesayto bad aboutthingsthe“given opportunity
ofcompletionAt theobjectionThe was sustained.verywas honest.”

court a bench confer-argument, the heldprosecutor’s closingthe
providedinstructionsits “that the curativefindingto announceence

justto make a fair and verdict.”jury. . the. allow[earlier] [would]
ahis motion forruling by renewingto thisexceptedThe defendant

mistrial.
total, objections to the State’sIn trial sustained sixthe court

Afterwith a caveat. eachargument and overruled anotherclosing
disregardthe to thejurycourt instructedobjection,sustained the

defendanton one occasion thelast statement. Whileprosecutor’s
instructions, trial did notthe courtsought more substantial curative

law, court instructedjurors on the theoblige. When thecharging
definitions, “andlegalwere to follow the court’stheythem that

Followingof thecontrary] lawyers.”the[any statementsignore
verdicts, to them aside on thedefendant moved setjury’s theguilty

whole,taken as aclosing argument,prosecutor’sbasis that the
Themeaningless.”instruction[s]Court’s curative“rendered the

motion, curative instruc-that “theagain findingcourt denied the
tion(s) unfair toeffectively any prejudicenegatedat trialprovided

This followed.appealthe Defendant.”

II

objectdid not to thethat the defendantThe State contends
instructions, and, therefore,of trial court’s curativeadequacy the

Preston, 121 N.H.v.appeal.is for See Statepreservedthe issue not
(1981).32, the147, 150, with the State thatagree427 34 WeA.2d

of curative instruc­any to the bulk theobjectiondefendant waived
taken to their content. Weobjections weretimelytions because no

however, hisconclude, adequately preservedthat the defendant
when thecurative instructionfor more substantialrequest a

“adid not servestrategythe defenseasserted thatprosecutor
thefollowingthe bench conferencetruth-seeking Duringfunction.”

an instruction indicat­initially requestedcounselobjection, defense
the courtdeceitful. Whennothing unethical oring that he had done

jury disregardinstruct the tosimplythat it wouldadvised counsel
statement, a moreagain soughtthe defensethe prosecutor’s

that thereasoningApparentlycurative instruction.substantial
unnecessary, thethe defense wasrequested byinstructionspecific
comment. Whiledisregard thejury prosecutor’scourt told tothe
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thatargues objectedthe State the defendant should have again, we
that was obligationconclude he under no to do so itonce became
that the trialapparent judge conclusivelyhad to simplydecided

juryinstruct the to disregard prosecutor’sthe last remark. StateCf.
Simonds, (1991).203, 205, 928,v. 135 N.H. 600 A.2d 929 Accordingly,

we focus our attention on the substance of the argu-defendant’s
ment.

reviewingWhen the ofsufficiency jurya curative instruc­
remark,tion in of prosecutor’sthe context a improper the trial court

deference,is granted considerable rulingand its will only be
ifreversed the content of the instruction evidences an abuse of

(N.J.1025,discretion. See State v. Zapata, 687 A.2d 1033 Super. Ct.
1997); McRae,Div.App. 106, 114,State v. 141 698,N.H. 677 A.2dcf.

(1996).704 The adequacy particularof a jury instruction necessarily
depends on “the capacity of the offending to lead to a[comment]
verdict that could not justlyotherwise be Zapata,reached.” 687

omitted).A.2d at (quotation1033 mayWhile there be some instances
in which curative instructions would be inadequate as a matter of
law, Sammataro, 579, 582, 135,State v. 135 N.H. 607 A.2d 136cf.
(1992), we base our review on the familiar presumption jurorsthat
follow the trial court’s Smart,instructions. See v.State 136 N.H.
639, 650, 1197, 1204, denied,622 A.2d (1993);cert. 510 U.S. 917

Railroad, 124, 128, (1929).Watkins v. 865,84 N.H. 146 A. 867

The prosecutor’s assertion that the strategydefense in the
case did not “aserve truth-seeking function” improperly placed the
professional standards and ofintegrity defense counsel before the
jury. prosecutorBecause the had not anymade such charges earlier
in her closing argument, and the defendant’s prompt objection
brought any potential halt,embellishment of the charge quickto a

find,the trial court could reasonably circumstances,under all the
that juryits instruction was adequate to anyeliminate prejudice
caused by the prosecutor’s statement. We cannot say that such a
conclusion constituted an discretion,abuse of and proceedtherefore
to an examination of the trial court’s onrulings the defendant’s
motions for a mistrial and to set aside the verdicts.

Ill

We review the trial court’s rulings on the motions for a
mistrial and to set aside the verdicts under the same legal standard:
in both instances we will only overturn the trial court’s ifruling we
are convinced that the court abused its discretion. See State v.
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(motion(1993)276, to544, 546, 277 set630 A.2d137 N.H.Turgeon,
564,556, 561,Hunter, 567 A.2d 568verdict); N.H.v. 132aside State

(1989) (mistrial). Therefore, our discussionaddress both withinwe
for a mistrial.of the motion

A

fromdiffersattorney, any public prosecutor,likecountyA
justice, notdutyor her is to seekin that histhe usual advocate

151,Preston, at121 N.H. at 427 A.2dto obtain convictions.merely
sixty years ago,said overSupreme CourtAs the United States34.
from improperto refraindutyprosecutor’s]is as much [a“[i]t

it is to useconviction aswrongfulaproducecalculated tomethods
v.just Bergera one.” Unitedbringto aboutevery meanslegitimate

(1935),78, grounds byon other StironeStates, overruled295 U.S. 88
(1960). whileStates, argument,ImproperU.S. 212v. 361United

acase, bymadetroublesome whenespeciallyin isobjectionable any
anby jurythe aslikelyis to be seen“prosecutoras theprosecutor,
v.weight.”considerable Statecarriesauthority figure opinionwhose

(1987).1, 4, 1385, examiningInA.2d 1387532Bujnowski, 130 N.H.
faceweduring closing argument,misconductclaims of prosecutorial

fashionbroad license tobalancing prosecutor’satask ofthe delicate
are notrightsthat a defendant’sneed to ensureargument with the

547, A.2d137 N.H. at 630Turgeon,process.in thecompromised Cf.
428, 431, 507,A.2d 509N.H. 616277-78; v. 136Sylvia,at State

(1992).

when,overreachingmayactions constituteA prosecutor’s
prosecutorthegross negligence,ormisconductthrough intentional

“reasonablycouldin which the defendanta situationproducedhas
wouldproceedingof the taintedthat continuation. . . conclude

431, at 509at 616 A.2d136 N.H.Sylvia,result in his conviction.”
omitted). bymisconduct arepetitiveorIntentional(quotation

130Bujnowski,of a conviction. Seereversalprosecutor may require
appropriatealso be5-6, mayat 1387-88. ReversalN.H. at 532 A.2d

that reversalegregious“was soconductprosecutor’swhen the
future prosecutorialto forestalla sanctionbecomes desirable

(1st268, 274829 F.2dMejia-Lozano,v.United Statestrespasses.”
1987). may also beproceedingsdisciplinaryProfessionalCir.

ofbasic rulesrepeatedly ignorewhoagainst prosecutorsbrought
addition,151, InPreston, 427 A.2d at 34.121 N.H. atadvocacy. See

themay suitably punished throughbemisconductunusually brazen
458, 464,Killam, 133 N.H.v.powers. Statecontempttrial court’s Cf.

(1990). situations, maymisconduct850, In less extreme853578 A.2d
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instructions,throughbe rectified the use of jurycurative see
548, 278,Turgeon, 137 N.H. at 630 A.2d at and maythe trial court

also instruct prosecutorthe to retract an offending statement
3, 1386;jury. Bujnowski,before the 130 N.H. at 532 A.2d atCf.

Preston, 150,121 N.H. at 427 A.2d at 34.

A inreview of the record this case reveals that some of the
were, fact,prosecutor’s statements in improper. It is inappropriate

“for prosecutorthe to his orexpress personalher belief or opinion
as to falsity anythe truth or of ortestimony evidence.” Bujnowski,

5, omitted);130 N.H. at 532 A.2d at (quotation1387 see also N.H. R.
3.4(e).PROF. CONDUCT county attorney’sThe representation that

honestlythe victim testified is apparently at odds with this acknowl­
edged principle. Similarly, prosecutor’sthe apparent toattempt

instructions,circumvent the trial court’s onrulings jury by offering
a definition which the court had previously rejected, is equally
disturbing. Having been rebuffed in her attempt to have a definition

instruction,read as a jury the prosecutor was oncertainly notice
that it would improperbe to read the definition herduring closing

Moreover,argument. personal attacks directed to the ethics and
ofintegrity opposing counsel are unquestionably inappropriate.

B

A portionsdetermination that of the prosecutor’s closing
argument not,inappropriate however,were does analysis;end our
we must also determine whether a mistrial was required as a

Lake,consequence. v. 820, 823, 1048,See State 125 N.H. 485 A.2d
(1984);1050 Border Gladstone,Brook Terrace Condo. Assoc. v.cf.

11, 16, (1993)1248,137 N.H. 622 A.2d 1251 (noting that a mistrial is
an exceptional remedy). “Mistrial is properthe ifremedy only the

orevidence comment ofcomplained was not merely butimproper,
also so prejudicial that it constitutes an irreparable injustice that
cannot be cured by jury Giordano,instructions.” v.State 138 N.H.
90, 94, (1993)482, omitted).635 A.2d 484 (quotation The trial court

inis the best position to determine what remedy will adequately
prejudice remarks,correct the by prosecutor’screated a and absent
discretion,an abuse of we will not overturn its decision. See State v.

Ellison, 1, 4, (1991).477,135 N.H. 599 A.2d 480
noted,As instruction(s)the trial court ruled that “the curative

provided at trial effectively negated any prejudiceunfair to the
Defendant.” rulingThis finds insupport the fact that the miscon-
duct in this case did not rise to the level of misconduct which
necessitated a in Bujnowski. 5-6,mistrial Bujnowski, 130 N.H. at
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statementsprosecutor’sof theA.2d at 1387-88. While certain532
throughcurablewe have foundpreviouslyexceeded thosearguably

34,150-51,instructions, Preston, at 427 A.2d at121 N.H.jury e.g.,
because wesimplytrial court’s decisionwe will not overturn the

Chinburg,v.Chinburgresult. Seehave reached a differentmight
(1995).616, 619, 1127, The trial court is1129139 N.H. 660 A.2d

in the of its discretion.broad latitude exercisenecessarily accorded
that thecase, reasonablycouldIn this the court conclude

whole, ofactions, did not rise to the leveltaken as aprosecutor’s
mandates a newwhichgross negligencemisconduct orintentional

431, Further,at we noteN.H. at 616 A.2d 509.Sylvia,trial. 136Cf.
coun-comments followed defenseprosecutor’s challengedthat the

victimallegedin which he that thevigorous closing argument,sel’s
had on aprosecutor putthat thestory,fabricated her assertedhad

innuendo, and, displayin a ofbutnothingcase that consisted of
if ofimplied that the membershyperbole,extremely questionable

would resembletheyfor the defendantjury up”did not “standthe
Holocaust. The prosecutor,out thespeak againstthose who did not

While wehowever, objection to these statements.anydid not raise
to do so entailsfire with fire whenfightingdo not countenance

fashionthe trial court’s need toappreciateweimproper argument,
prose-the context in which theacknowledgesthat bothremedya

occurred, adequatelyand allows the State tocutor’s statements
547,N.H. at 630Turgeon,See 137argument.torespond aggressive

540, 546, 557,Fowler, A.2d 560278; 132 N.H. 567at State v.A.2d
(1989). short, closing argumentof the prosecutor’sIn while some

saycannot that the trialadvocacy, wepropercrossed the line of
of discretion.actions an abusecourt’s evidence

Affirmed.

BROCK, C.J., the others concurred.concurred specially;

majority’sIBROCK, C.J., agree with theconcurring specially:
county attorney’s state-that, certain of thealthoughconclusion

miscon-constitutedargument prosecutorialduring closingments
State v.duct, ought to be affirmed.defendant’s convictionsthe Cf.

(1987).1385,1, 4-6, I write532 A.2d 1386-88Bujnowski, 130 N.H.
(1) notmajority opinion doesI believe theseparately because

(2)law, Iandcontrollingtheclearly applystate oradequately
sufficientlynot make cleardoesmajority opinionthat thebelieve

priorwere to theattorney’s remarkscountyhow related the
closing argument.in hisof counselremarks defense

is well estab-misconductfinding prosecutorialstandard forOur
lished:
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prosecutorA drawmay reasonable inferences from the
facts and has inproven, great closing argumentlatitude to
both summarize and discuss the evidence topresented the
jury urge jury guiltand the to draw inferences of fromto

misconduct,the To prosecutorialevidence. constitute the
must,government intentionally through grosseither or

negligence, have aggravatedcaused circumstances to de-
defendant,velop which aseriously prejudiced causing him

reasonably to conclude that continuation of the tainted
inproceeding would result his conviction.

(1994)145, 160, 671,v. Vandebogart,State 139 N.H. 652 A.2d 680
(citation omitted).and quotations majorityThe opinion omits
reference to the requirement aggravatedthat the circumstances
resulting from prosecutor’s seriously prejudicethe conduct the

See, e.g.,defendant. id. The majority opinion also misstates the
balance that this court seeks to strike when determining whether

prosecutor’s impermissible“[a] may requirecomment a new trial.”
(1993).Turgeon, 544, 546, 276,State v. 137 N.H. 630 A.2d 277 We do

not balance the “prosecutor’s broad license to fashion argument
[against] the need to ensure that a rightsdefendant’s notare
compromised Rather,in process.”the as inwe stated the ofcontext
a prosecutor’s impermissible comment on a defendant’s failure to

trial,testify at

we look at the prosecutor’s alleged misconduct and balance
misconduct,several severityfactors: the of the whether it

accidental,was deliberate or the context in which it oc-
curred, the likely curative effect of judge’sthe admonitions

strengthand the of againstthe evidence the defendant.

547,Id. omitted);at 630 A.2d at (quotation277-78 Bujnowski, 130cf.
5-6, factors).N.H. at 532 A.2d at 1387-88 (considering some of these

In a single paragraph, majoritythe opinion concludes “that some
were, fact,of the prosecutor’s statements in Itimproper.” does not

clearly misconduct,articulate which of the statements constituted
however, stating only that one statement was at“apparently odds
with” an acknowledged principle, and that another was “disturb-
ing”; the opinion also “personalobserves that attacks directed to
the ethics and integrity of opposing counsel are unquestionably
inappropriate.” me,The opinion does not tell and I cannot discern

observations,from these which comments constituted misconduct.
Finally, I am concerned with majority opinion’sthe conclusory

determination that prosecutorialthe inmisconduct the instant case
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was not and thus does not necessitate a newseriously prejudicial,
not, view,my sufficientlytrial. does in make clear theopinionThe

in remarks were made..county attorney’scontext which the Cf.
547, (concludingat 630 A.2d at 278 thatTurgeon, 137 N.H.

re-‘opened prosecutor’s subsequent“defendant the door’ to the
marks”).

toexception county attorney’sWith the of the ill-advised decision
hadcunnilingus juryto define for the after the court ruledattempt

instructions,in eachjurythat her definition would not be included
objected during closingof the remarks to which defense counsel was

in his owndirectly by closinglinked to a claim made defense counsel
Fowler, 540, 546, 557,N.H. A.2d 560argument. See State v. 132 567

(1989). county attorney’sAs one the comment that sheonly example,
the evidence was not “innuendo” to two remarksthought responded

First,inby closing.defense counsel his defense counselmade
mean, Second,stated, “I trial he theby urgedthis is innuendo.”

jurors not to “allow the to overwhelm withprosecution [them]
should havespeculation prosecution]innuendo and when [the [come]

andthrough credibility.”that door with evidence
employed byI am to see the sour rhetoric each sidedisappointed

am, fact,in I in to concludeclosing argumentin this case. reluctant
that is not to a new trial as a result of thethe defendant entitled

See, e.g., Bujnowski,remarks. 130 N.H.county attorney’s improper
Manchester,5-6, 1387-88; 140Cityat 532 A.2d at Walton v. N.H.of

(1995). review, however,403, 408, 978,666 A.2d 982 Our standard of
is will “the court’s denial of asuperiordeferential: we not reverse
motion for a mistrial absent an abuse of discretion.” State v.

629, (1995);Sanchez, 162, 165,140 N.H. 663 A.2d 631 see also
(“TheWalton, 408,140 N.H. at 666 A.2d at 981-82 decision to sustain

instruction,objection,an or to a mistrial ingrantto offer a curative
in trial court’sgenerallycircumstances like this one rests the

discretion.”). Although county attorney’sI do not believe that the
unintentional, I do that constitutedtheyremarks were and believe

—misconduct, majority uniqueI with the that under theagree
—of this case the trial court did not abuse itscircumstances

in for a mistrial todenyingdiscretion the defendant’s motions and
aside the verdicts.set


