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judicialHillsborough-northern district
No. 96-119

Systems,Hilco, Financial Inc.and DiversifiedInc.

v.

and Janet M. LenentineLenentineHalston O.

14,August 1997

Cohen, RA., on the(SanfordRoberts & of Portsmouth Roberts
orally), plaintiffs.brief and for the

(DuncanNormandin, O’Neil, Laconia Farmer onCheney & of J.
and for the defendants.orally),the brief

THAYER, defendants, Lenentine, appealHalston and JanetJ. The
J.)(Groff, subordinating mortgageorder theirSuperiorthe Court’s

(Hilco)Hilco,by plaintiffs,to held the Inc. andmortgagesthe
(Diversified).Systems,Diversified Financial Inc. We reverse and

remand.
1985,Infollowing MayThe trial court found the facts. Halston

agreementLenentine entered into an to sell certain real estate in
financingTilton to Ronald C. Mizner. Mizner obtained from the

a loan from the Small Business Admin-guaranteedLenentines and
closing, Companyistration. After Meredith Bank and Trust

(Meredith Bank) $135,000a formortgagerecorded first on the
mortgageTilton Lenentines recorded a second for theproperty. The

$37,000 property. Althoughamount of on the the Lenentines’
closinghad not been executed at the time of the onmortgage



266

bank was thatmortgage,Meredith Bank’s first the aware the
be and would assume amortgageLenentines’ would executed

priority.of second inposition
byof his realfinancing purchaseMizner also secured the estate

inmortgaging property Specifically,he owned Meredith. Meredith
Bank took a third and the Lenentines took a fourthmortgage

Savingson Mizner’s Meredith Laconia Federalmortgage property.
(Laconia Federal) Plymouthand Loan Association and Guarantee

Bank)(Plymouth previously grantedBank had been twoSavings
mortgages property.other on the Meredith

makingdefaulted on the Lenentine note after nineMizner
1988,In November the Small Business Administrationpayments.

inproperty, resultingforeclosed on Mizner’s Tilton a deficit. Mizner
Bank’s in themortgage resultingthen restructured Meredith

byand of the held Laconia Federalpayment discharge mortgages
Bank, of Bank’sPlymouth discharge mortgage,and the Meredith

and a settlement with the Small Business Administration. Two new
$67,500Bank ingiven to Meredith the amounts of andmortgages,

$63,092.85, in of the threereplacement dischargedwere recorded
counsel,negligenceAs a result of the of the bank’s themortgages.

mortgageLenentines’ was not discovered.
1990, successor,In November Meredith Bank’s First Central

$67,500Bank, mortgagerestructured the and advanced additional
$80,000. addition,Inmortgagefunds so that the was now for First

existing mortgages discharged,Central Bank’s two were and two
— $80,000in formortgages placedifferent were recorded their one

$58,729.32. Again, mortgageand the other for the Lenentines’ was
not discovered.

successor, Bank,First NH assignedFirst Central Bank’s the
$80,000 $58,729.32to Hilco and sold the tomortgage mortgage

$87,000,property, appraisedDiversified. The Meredith at was
$68,500.foreclosed on and sold for At that time theeventually

discovered,hadmortgage apparentlydefendants’ been and the
$20,000that the Lenentines would receive of theparties agreed

of inproceeds, leaving proceeds dispute.the balance the
declaratory judgmenta for toplaintiffs brought petitionThe

on the inpriority mortgages propertydetermine the of the Meredith
of the Theproceeds. superiororder to disburse the balance sale’s

that were under circum-mortgages dischargedcourt found the
inequitablethe to relief order to restoreentitling plaintiffsstances

oforiginal positions priority,the with theiroriginal mortgages
that been of the Lenentines’reasoning partieshad the aware

anthe would not have occurred withoutmortgage, restructuring
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mortgage. Thesubordinate theirLenentines tofrom theagreement
theirrelyto onshould be entitledplaintiffsthat theopinedcourt

mort-Lenentines’which did not uncover thetitle searchcounsel’s
werethat Hilco and Diversifiedcourt determinedsuperiorThegage.

originalthepositionBank’s underto Meredithsubrogatedequitably
Asmortgage.over the Lenentines’prioritya ofmortgage, position

ruled, remainingno claim to thesuch, Lenentines havecourt thethe
foreclosure sale.of thedisputed proceeds

inerredcourtsuperiorthat theappealed, arguingThe Lenentines
mortgages heldoriginalto restore theprinciplesequitableapplying

In theresponse,priority.their ofpositionBank toby Meredith
our race-noticeunderlyingprinciplesthat thecontendplaintiffs

order, equitableand thattrial court’stherecording system support
in this case.is appropriateintervention

within therelief restsgranting equitableofproprietyThe
absentnot be disturbedtrial court and willof thesound discretion

588, 590,Decker, N.H. 660v. 139discretion. Deckerabuse of thatan
(1995).1112, 1114A.2d

courtthe trialparties,of thepositionsthe relativedecidingIn
is substitutedmortgagethat a new“[w]henthe principlerelied on

lien, throughmortgagethe releasedinterveninganin ofignorance
asoriginal priorityitsgivenin andmay equitybe restoredmistake

668,560, 564,Association, 10 A.2d 670-7190 N.H.v.a lien.” Caron
(1940) omitted); MortgagesAM. 2Dsee also 55 JUR.(quotation

(1996). of the Meredith470, restructuringthe first§§ 477 Before
in priority.fourthmortgage wasBank the Lenentines’mortgage,

discharged, thepriorityof weremortgages higherthe threeWhen
“[u]nless,line, somein forfirstmortgageLenentines’ became

reason, in this instance.”not follow the lawequity doesadequate
Caron, 562,N.H. at 10 A.2d at 669.90

resultthem from theequityinvoke to relieveplaintiffsThe
as dictatedpriorityorder ofwould follow from the establishedthat
reliabilityandintegritymust therecording system. guardour Weby

circumvent the estab­viewing claims torecording system,of our
withequity, trepidation.tothroughof resortpriority,lished order

noticeensuringpurpose,serve an essentialrecording statutesOur
interests, “both thosethereby protectingpropertyofpublicto the

towho would likein land and thosealready have interestswho
11,N.H.v. 133Chagnon,BankAmoskeagsuch interests.”acquire

(1990).14, 1153, 1155572 A.2d

thedepend uponin this case willthe resultAccordingly,
intervention, notandforplaintiffs’ equitableof the casestrength
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ofupon any supposed equitable position.weakness the Lenentines’
Caron, 562,90 at IgnoranceSee N.H. 10 A.2d at 670. and deceit are

factors that in some circumstances we have asrecognized weighing
in aequities restoring previouslythe favor of discharged mortgage.

564, deceit,id. at at plaintiffs allegeSee 10 A.2d 671. The do not and
excusable notignorance present plaintiffsis here. The had construc-

565,tive notice of the Lenentines’ recorded mortgage, id. at 10cf.
671,A.2d at and we hold that the trial court abused its discretion

itwhen allowed the to be shielded fromplaintiffs by equity the
consequences of their in notagent’s negligence discovering the

477;§Lenentines’ See 55 AM. JUR. 2Dmortgage. Mortgages 59
282(c)(2) (1949).§MortgagesC.J.S.

Before ourconcluding analysis, we address the mis­plaintiffs’
Vittum, 465,placed Savingsreliance on Laconia Bank v. 71 N.H. 52

(1902),A. 848 in ofsupport applying equitable to restoreprinciples
sum,the Inoriginal mortgages. plaintiffs arguethe that the

Lenentines mortgage subjectintended their to be to the original
such,andmortgages, as the Lenentines would not be ifprejudiced

the plaintiffs’ mortgages prioritytook over the Lenentines’ mort­
Caron, Bank,Ingage. a case decided after Laconia Savings we

explained that a party uponwhere stands his or her tolegal rights
priority,establish the weakness of his or equitable positionher is

Caron, 562, Thus,irrelevant. See 90 N.H. at 10 A.2d at 669-70. our
inquiry entirely upon equitable arguments,focuses the in favor of

plaintiffs’the toposition; Savingsthe extent that Laconia Bank
otherwise,suggests it is not controlling.

The plaintiffs’ remaining arguments theregarding principles of
race-notice and bona fide purchasers are misdirected. The plaintiffs
essentially contend that the precludedLenentines are from ascend-

ining priority the ofupon discharge the other becausemortgages
the Lenentines were ofaware Meredith Bank’s prior superior
mortgage. This must failargument because the time for determin-
ing prioritiesthe between the newplaintiffs’ mortgages and the
Lenentines’ mortgage occurred when the mortgagesnew were
recorded in ofplace discharged mortgages. questionthe The then is

plaintiffs interest,whether the had notice of the Lenentines’ a
question which alreadywe have addressed.

Reversed and remanded.
All concurred.


