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withproceedingsfurther consistentpart,in and remand forvacate
opinion.this

part;in remanded.part;in vacatedAffirmed

All concurred.
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(J.Offices,McKittrick Law of North Hampton Joseph McKittrick
on orally),the brief for plaintiff.and the

P.A.,Taylor,McNeill of (Lynne& Dover M. Dennis and Malcolm
McNeill, brief,R. onJr. the Mr. orally),and McNeill for the

defendants.

BROCK, J.)The Superior (Fitzgerald,C.J. Court ruled that the
use of abearing particularstickers ascandidate’s name write-in

invotes a town election did not invalidate the election of that
candidate because the “clear intent of the prevailvoters” should
over a prohibitingstatute the attachment of tostickers ballots. See

11(b) (1996).659:65, Kibbe,RSA plaintiff, MaryThe G. an unsuc-
election,incessful candidate the appeals this Weruling. reverse and

remand.
(town)During a town election in the defendant Town of Milton in

1996,March plaintiff ran positionthe for the of selectman. She and
candidate, Gehres,one other “Chip” were the twoonly candidates

for that position whose names onappeared the ballot.printed Just
election, candidate, Ball,before the a third Joan Tasker entered the

byrace astaging write-in Oncampaign. day,election Ball distrib-
uted stickers voters polls.to at the Printed on the stickers was
“Joan Tasker Ball” with an “X” the rightto of name tothe indicate
a vote for The parties agreeBall. that the preciselystickers fit
within the contours of the blank spacewrite-in on the ballot. More
than one hundred voters placed stickers in spacethe write-in
provided on the ballot for ofthe office selectman. See RSA 669:23
(1996).

At some point during day, questionelection a was raised as to the
legality of the sticker votes. Following advice from the town’s
attorney 659:65,illegal 11(b),that the stickers were under RSA the
election moderator declared the sticker votes invalid. Accordingly,

tallied,wdien the votes for selectman were the votes for Ballsticker
were not tally yieldedcounted. The the following 190results: votes

Gehres,for plaintiff,the 174 votes for and 107 handwritten write-in
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Ball,113 sticker votes forfor Ball. The moderator disallowedvotes
ofwas the winner the selectman race.plaintiffand the declared

recount, (1996),a RSA 669:30 therequest for seeUpon Ball’s
(board) met to decideof Board of Recountdefendant Town Milton

vote,votes. a the boardByto count the sticker three-to-twowhether
in theplaced exactlythat weredecided to count those stickers

“X,”selectman, the orwith an either on stickerwrite-in forspace
handwritten, right of theplacein the to theappearing proper

recount,a Ball was the winnerFollowingname. declaredcandidate’s
a 191with total ofplaintiff,with a total of 215 votes. The recount

(1996).votes, to the court. See RSA 669:35appealed superior
to of fact andthe submit statementsordering partiesAfter

law, board’s decision.upheldcourt thesuperiormemoranda of the
in withthat use of stickers was not accordanceThe court found the

11(b). Nonetheless,659:65, courtin theexception providedthe RSA
in spacesstickers the write-inplacedfound that the voters who

Ball, invalidatingthat sticker votes asvote for and theintended to
would those voters. Seeunder the statute disenfranchisedefective

CONST, I, ruledlight11. In of these the courtpt. findings,N.H. art.
11(b)659:65, in nature” in cases “whereonly “directorythat RSA is

evident,” that, theaccordingly,the is andthe clear intent of voters
over statute.prevailedto vote for Ball thevoters’ intent

superior bycourtarguing that the erredplaintiff appeals,The
in than manda-“directory”statute is nature ratherruling that the

is toof voters” sufficient overridetory, and that “the clear intent the
voteof the statute. The actualexpress prohibitory languagethe

ifthat votes aredispute; parties agreeis in the the stickercount not
counted, stand, ifwould but the sticker votes areBall’s election

defective, of votes.plaintiff pluralitythe would have ainvalidated as
659:65, “A asII ballot shall be defectiveprovides: regardedRSA

(b)if. The ballot hasin that shall not be tabulated . .part partand
sticker, inpasteror notslip, preparedit anattached to adhesive

office,in for but the restanywith RSA the spaceaccordance 656:21
(1996), turn,to . . RSA incountingthe ballot admits . 656:21of

officials, in the of abyuse of eventauthorizes the stickers election
has beenor after the ballotdisqualificationcandidate’s death

a to ballotsaffix the name of substitute candidate thetoprinted,
court that the stickerssuperiorto the The foundprior election.

in with RSABall not accordanceby prepareddistributed were
656:21.

matter, the suggestionAs a we address defendants’preliminary
659:65,11(b) not to town RSA 669:25applythat RSA does elections.

(1996) in usingand 659 townsprovides chapters applythat 658RSA
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andsystem. superiorballot Both the board the courtthe official
decisions,assumed, thatin their the statuterendering respective

do not contend that the town has notThe defendantsapplied.
669:25,system,official ballot see RSA and we note thatadopted the

in this were inconsistent with theused caseproceduresthe election
(1996)669:55 no namessystem, (providingunofficial ballot RSAcf.

ballots).on unofficial On theprinted appeal,of candidates shall be
11(b)659:65,that to townapplyingcontend RSA elec-defendants

(1996),inconsistencyan with RSA 669:22 whichtions would create
a town clerk to remove a withdrawn name frompermits candidate’s

11(b)659:65,that RSAusing pasters. They argueballotsprinted
to 669:22prepared pursuantwould render the ballots defective

659:21, onlynot in accordance with thethey preparedbecause were
11(b).659:65,toexceptionenumerated

11(b)659:65,inconsistencyno in RSAperceive applyingWe
allow ofto town elections. RSA 669:22 and RSA 656:21 the use

in the same circumstances: in thepasters essentiallystickers or
domicile,disqualification “age,of the of a candidate due to orevent

(1996); 669:22,physical disability,” RSA 655:38 RSAincapacitating
death, (1996); Furthermore,or RSA 655:39 RSA 669:22. RSA 669:25

thatexpressly provides chapters appliedwhen RSA 658 and 659 are
elections,to town the town clerk shall toperform delegatedduties

ofsecretary chapters;the state under those RSA 656:21 therefore
pasterswould allow the town clerk to authorize the use of in the

ingeneral provided Construingsame circumstances RSA 669:22.
these in this manner does not create an absurd result. Seeprovisions

(1996).O’Brien, 435, 436, 1352,v. 141 N.H. A.2dO’Brien 684 1353

turn now to plaintiff’s argument superiorWe the that the
11(b)659:65,rulingcourt erred in that RSA is directory, rather than

mandatory, in nature. “In matters of thisstatutory interpretation,
legislaturecourt is the final arbiter of the intent of the as expressed

in words of athe statute considered as a whole.” Gisonni v. State
Co., 518, 519, 709,Farm Mut. Auto. Ins. 141 N.H. 687 A.2d 709

omitted).(1996) (quotation languageWe look first to the of the
statute, possible,“and where ascribe the andplain ordinarywe

to words used.”meanings Appeal Spectacular,Astro 138 N.H.of
(1994) omitted).298, 300, 249,639 A.2d 250 (quotation

We that mandatory.conclude the statute is But see Keene v.
Mkt., (1973)Inc., 165, 168, 873,Gerry’s Cash 113 N.H. 304 A.2d 875

(statutes regulating form of ballots are asgenerally regarded
out,directory mandatory). plaintiff pointsrather than As the the
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that the statute beintentlegislature’suse of “shall” indicates the
420, 423, 169,Jackson, 145 A.2d101 N.H.See Wilkes v.mandatory.
55, 59, 113,M., A.2d(1958); 141 N.H. 676170 In re Thomascf.

(1996). Furthermore, remedya for theby providing specific116-17
—11(b)659:65, “shallthat the sticker vote beviolation of RSA

— the legisla­and “shall not be tabulated”as defective”regarded
its to ensurein terms intentpossiblestated the clearestture
Wilkes, at101 N.H.prohibition.statute’s Seecompliance with the

§ (1996) (if423, 170; AM. 2D Elections 370A.2d at 26 JUR.145 cf.
ballot, is mandato­will void statutestatute that' violationspecifies

ry).
courtsuperiortheplaintiff’s argument'thatWe turn next to the

intent should over theconcluding prevailin that the voters’erred
court hadsuperiorcontends that theplaintiff initiallystatute. The

placedthat voters whofrom which to concludeinsufficient evidence
to castspacein for selectman intendedthe stickers the write-in

not for seeargument preserved appeal,for Ball. This wastheir vote
937,Dist., 303, 313,140 N.H. 666 A.2d 944Alton SchoolAppeal of

(1995), inby plaintiffto have been conceded theappearsand indeed
in on theAccordingly, proceedbelow. we relianceproceedingthe

“the clear intent of the voters” wasfindingcourt’s thatsuperior
evident.

thatimplicitcourt’s conclusionagree superiorWe with the
distributed, by preparedto voters Ball were notbecause the stickers

656:21, inof to writein with the use those stickersaccordance RSA
11(b).659:65, statute’s terms are andplain,violated RSA Thevotes

legislativefor further evidence ofbeyondwe will not look them
337, 341, 1084,Booker, 1087139 N.H. 653 A.2dAppealintent. See of

(1995). terms, of stickersits the statute the attachmentBy prohibits
it Seeofficially prepared.or to the ballot as wasother adhesives

11(b).659:65, swayed byare not the defen­Accordingly,RSA we
only preventis intended todants’ contention that the statute

notby election officials and doestamperingballotpre-election
castinga ofbyuse of stickers voters as methodcontemplate the

votes.write-in

law, inquireviolation of an election weinvolvingIn casés the
See, e.g.,with the statute.compliancewhether there*was substantial

(1972).84, 86, 392,Keene, A.2d 393-94v. 112 N.H. 289Bridgham
statutoryof a minor deviation from theWhen the violation consists
in such acompliance,find substantial andrequirements, maywe

clearlyif isnot invalidate a vote the voter’s intentcase we will
784, 786,id.; Justices,the 114 N.H. 330Opinionevident. See cf. of
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(1974) (strict form of vote774, with technicalcompliance775A.2d
intent). applyof Weof voter’s indicationrecognitiontoyieldmust

long­ourcomplianceof to effectuatedoctrine substantialthe
form of ballots or votesregulatingthat statutes thestanding rule

voters because of technicalnot to disenfranchiseapplied“should be
786,Justices, A.2d atthe 114 N.H. at 330irregularities.” Opinion of

I,776; art. 11.pt.N.H. CONST.see

however,limited, tois situationsof this doctrineApplication
Barcomb v.is minor in nature. Seein which the defect or deviation

(1976).400,318, 320, This is notHerman, 358 A.2d 402116 N.H.
the statuteHere, compliance;no substantialsuch a case. there was
officials inbyof electionexceptthe use stickersclearly proscribes

inof stickers thiscircumstances. The usespecifically enumerated
irregularity.nor a technicalwas neither a minor deviationcase Cf.

86, A.2d at 393-94. Nor is it that112 N.H. at 289Bridgham, evident
intended to with the statute. Seecomplyeither Ball or the voters

(1911)13, 925,Duncan, 11,v. 76 N.H. 78 A. 926Attorney-General
J.).(Walker, Indeed, 659:65,11(b)of is moreplain languagethe RSA

that sticker votesthan sufficient to warn candidates and voters will
Thus, not a in a voter could havenot be counted. this is case which

invotinghe or she was with thethought compliance statute. Cf.
13,Duncan, no76 N.H. at 78 A. at 926. Because there was

case,with in this we are not atcompliancesubstantial the statute
liberty controllingto effect to the voters’ intent. Even when thegive

clear, if they employedvoters’ intent is the means to indicate their
statute,not withsubstantially comply applicablevote does the

Id.;to ... is a ex rel.attempt“their vote failure.” see also State
Dist., etc., 1182,Browne v. District Ct. Third J. 539 P.2d 1185of

(Mont. 1975).
argue applicationThe defendants that of the statute in this case

impermissiblywould disenfranchise the voters who used stickers to
argument rightcast their votes for Ball. This is The tounavailing.

is N.H.protected byvote cherished and our State Constitution. See
CONST, I,pt. Recognizing objectart. 11. that of election laws“[t]he

voters,rights duly qualifiedis to secure the of and not to defeat
them,” Justices, 756, 759, 209,the 116 367 A.2d 210Opinion N.H.of
(1976) omitted), strive, in(quotation resolving disputes,we election

legally expressedto ascertain the choice of the voters and avoid
deciding cases on unwarranted technicalities. See id. As noted
above, the ofemploy compliancewe doctrine substantial to effectu-

time,goals. long recognizedate these At the same we have that the
time,is entitled to manner oflegislature regulate place,the and
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99,76 N.H.Clifford,in see Murchie v.Hampshire,elections New
101, 901, (1911), whenregulationsA. and we enforce such79 902

422-23,145Wilkes, at A.2d at 170.are reasonable. 101 N.H.they See

11(b)659:65,case, theregulatesAs in this RSAapplied
vote.by may expresswhich a voter not his or hermanner Cf.

786,Justices, at that(notingthe 114 N.H. at 330 A.2d 775Opinion of
ways expresscitizens several toelection statutes affordedprior

ballot). not, contentionby despiteThis is the defendants’preference
on voters’ tocontrary, rightto the an unreasonable restriction the

The legislaturecast a write-in vote for the candidate of their choice.
a voterauthority prescribe by mayhas the to the manner which

Murchie, 104,76 N.H. at 79 A. at 903.his or her vote. Seeexpress
in not cast in a mannerBecause the sticker votes this case were

with, statute, theyin the didpermitted by, complianceor substantial
voters, Opinionchoice of thelegally expressednot constitute the cf.

Justices, 759, 210,the 116 N.H. at 367 A.2d at and thus we do notof
intent, Murchie, 105,N.H. atnow into the voters’ 76 79inquire cf.

of this court has theNotably, majority upheldA. at 903-04. a
clearlyto a statutepursuantinvalidation of sticker votes less

659:65, 11(b),than that the statuteprohibitory concludingRSA
counted,not thenotwithstandingmandated that stickers should be

Duncan, 16-17,of 76 N.H. at 78 A. at 928intent the voters. See
C.J.). II(b)’s659:65,(Parsons, thatprovisionWe conclude that RSA

is a ofsticker votes “shall not be tabulated” reasonable exercise
authority, impermissiblyand thus does not disenfran­legislative

inchise the voters this case.
determination that theAccordingly, legislature’swe defer to the

to should be prohibited. Opinionattachment of stickers ballots Cf.
625, 634-35, 1204, 1210A.2d(Furlough),the Justices 135 N.H. 609of

(1992) legislative judgmentthat courts defer to as(noting typically
measures).ofnecessity particular Recogniz­to and reasonableness

bothing facilitatingthat the use of stickers has been “lauded for
confusion,”as conducive to fraud and we arevoting and denounced

legislative,convinced that of stickers is a matter forpropriety“[t]he
Elections,judicial^not determination.” Allen v. State Board 268] of

(E.D.218, 1967), grounds,F. 220 vacated on other 393 U.S.Supp. Va.
(1968). 659:65, 11(b),544 Pursuant to RSA the sticker votes should

If is to achieve a morenot have been counted. the statute liberal
this, equities weighin a such as where the toappearresult case
voters, byin mustheavily accomplishedfavor of the this be

Wilkes,by judicialaction and not decree. See 101 N.H. atlegislative
170-71; Fuller, 323, 326,423, v. N.H.Colby145 A.2d at see also 96
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(1950). court is509, superiorof theThe decisionA.2d 511-1276
consistent withreversed, proceedingsis forthe case remandedand

opinion.this

Reversed and remanded.

All concurred.

AppealsCompensation Board
95-618No.

Appeal of Gerald Gelinas

Board)(New AppealsHampshire Compensation

23,September 1997

(StevenRA., Maynardof Nashua L. on theKinghorn Maynard,&
orally),brief and for the claimant.

(JamesHollis, E. on andSulloway & of Concord Owers the brief
orally), Company.for St. Paul Fire & Marine Insurancerespondent

(EricBernard, PC., P. onEric P. of Manchester Bernard the brief
orally), respondent Companies.and for Wausau Insurance

claimant, Gelinas,BROCK, from aappealsGeraldC.J. The
Hampshire Compensation Appealsof the New Boarddecision

(board) vacate anddenying compensationhim workers’ benefits. We
remand.

began workingfacts. The claimantfollowingThe board found the
Foods, jobin driver. Hisat Inc. 1991 as a tractor trailerPilgrim

freightbulk load to areadelivering liquid freight dryincluded and


