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wascoveragemotoristuninsuredthe defendant’sAccordingly,
to plaintiffsinsurance available themotoristexcess to the uninsured

sentence, the maximumthe penultimatePursuant tofrom Allstate.
byamount thewould be “the whichby the defendantpayablesum

liabilitylimitthe ofpolicy exceedsliability plaintiffs’]limit of [theof
Allstatefrom Allstate. Since theinsurance”of the other available

with the$100,000 policyplaintiffs’limit of and thehad apolicy
$100,000, obligationhad no tothe defendanta limit ofdefendant had

plaintiffs.to the See Govern-coveragemotoristuninsuredprovide
73,Abbensett, 74 Div.(App.659 N.Y.S.2dv.ment Ins. Co.Empl.

1997).

Reversed.

sit;BROCK, C.J., others concurred.not thedid
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(FrederickUpshall, Cooper P.A.,Temple,& of Concord E.
Upshall, Jr. on the brief orally),and for plaintiff.the

Arnold, III,I. solicitor,Thomas cityassistant by orally,brief and
for the defendant.

Honran, (MarthaM.Steven acting attorney Moore,general A.
assistant attorney brief,general, Jones,on the Douglasand N.
assistant attorney general, State,orally), for the as amicus curiae.

Hall, Hess, Kenison, Stewart, P.A.,Murphy Keefe,& of
Manchester (Kathryn brief),B. Johnston on the for Neighbor-the

Committee,hood Concerns as amicus curiae.

HORTON, action,J. In this declaratory judgment Superiorthe
J.)Court (Conboy, ruled that the State statutory scheme governing

the sale and distribution of alcoholic beverages, see RSA chs.
(1994 1996) (amended175-180 Supp. 1997),& anpreempts ordinance

defendant,of the City of (city).Manchester The requiresordinance
city-issued license,a independent of the license required by the

State, for certain on-premises sales of alcoholic beverages. The
court ruled in Casico, Inc.,favor of the plaintiff, on the preemption
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cityissue, for fees. Theplaintiff’s request attorney’sbut denied the
denialruling; the thepreemption plaintiff cross-appealstheappeals

affirm.attorney’sof for fees. Werequestits
nightundisputed. plaintiffare Thefollowing operatesThe facts

1992, hasplaintiffin Manchester. Since theclubs on Second Street
to serveHampshire Liquor Commissionbylicensed the Newbeen

(1994ch. Supp.that location. RSA 178 &beveragesalcoholic at See
1996) (amended 1997).

1994, aEstablishing“AncityIn the enacted OrdinanceApril
ofSystem Regulate Operationto the EstablishmentsLicensing

within theBeveragesor AlcoholicSelling, Dispensing Distributing
ordinance).Licensure)”(so-called (theof Manchester BarCity

sell,ordinance, dispense,the “no shallto establishmentAccording
alcoholicconsumption anyor on ofpermit any premisesdistribute

having operateobtained the license tobeverage without first
additionalordinance. The ordinance containsby” therequired

for a anddenying applicationlicenseprovisions concerning grounds
an license.revoking existingfor

1994, a pursuantthe licensecity plaintiffIn December the issued
bylicense was revokedplaintiff’s city-issuedto the ordinance. The

allegingfollowing police complaintin 1995 acity Februarythe clerk
violated certain of the ordinance.plaintiff provisionsthat the had

byinsubsequently reversed March 1995The revocation was the
committee on administration.city’s

decision, forpetitionthe filed acity plaintiffPrior to the clerk’s
injunctive among otherdeclaratory judgment alleging,and relief

statutorybywas thepreemptedthat the ordinance Statethings,
beverages.ofsale and distribution alcoholicgoverningscheme the

administration, theonthe decision of the committeeFollowing
samedeclaratoryan on thepetitionfiled amended for reliefplaintiff

grounds.

court ruled:superiorThe

regula-statute andcomprehensiveIn of state’slight the
theevery liquor industry,of theaspecttions governing
thelaw field ofpreemptedfinds that state has theCourt

manufacture, intoxicatingof bever-sale and distribution
Therefore, maythe notmunicipalities, including city,ages.

in . . . state law thepreemptsthis area. Becauseregulate
ordinance,field, such ancity powerthe lacks the to enact

therefore, ordinance void.and the is

fees, reason-attorney’sforplaintiff’s requestThe court denied the
clearly rightacity legalnot interfere with definedthat the diding
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Fearon, 494, 501-02,plaintiff,of the see Keenan v. 130 N.H. 543 A.2d
1379, (1988), directly1383 because is no relevant precedent“[t]here
in aHampshire clearly defining municipality’sNew toauthority

businesses that sell liquor.” appeal bylicense This the andcity
by thecross-appeal plaintiff followed.

PreemptionI.

The doctrine flows frompreemption principlethe that
municipal to,is invalid if it islegislation orrepugnant inconsistent
with, Whitcomb, v. Carroll,State law. See Arthur Inc. Town 141of

(1996).402, 406, 743,N.H. 686 A.2d 745 isMunicipal legislation
if itpreempted expresslytherefore law orcontradicts State “runs

counter to legislativethe intent a Id.underlying statutory scheme.”
omitted);(quotation see Public Town Hampton,Serv. Co. v. 120of

(1980) curiam).68, 71, 164,411 (perN.H. A.2d 166 The enactment of
a comprehensive regulatorydetailed and State governingscheme a
particular field often demonstrates the State’s intent to preempt

See,that field by placing exclusive control in State’s e.g.,the hands.
Whitcomb, Inc., 406, 745;Arthur 141 atN.H. 686 A.2d at Town of

Indus.,v. Browning 355, 362-63,Pelham Ferris. 141 N.H. 683 A.2d
536, (1996);541 Lebanon, 538,Wasserman Cityv. 124 N.H.of
542-43, (1984).994,474 circumstances,A.2d In998 such municipal
legislation dealing with that field “runs tocounter” the State

See, Whitcomb,statutory e.g., Inc., 406,scheme. Arthur 141 N.H. at
745; Co., 71,686 A.2d at Serv.Public 120 at 411N.H. A.2d at 166.

cityThe acknowledges that State statutory governingthe scheme
the sale and of beveragesdistribution alcoholic becould character-

as comprehensiveized and detailed as to various subjects, such as
manufacturers, (1994),wine see RSA 178:6 and wholesale distribu-

tors, (1994) 1997).(amendedsee RSA 178:13 city argues,The
however, that the specific liquor“area of sales which Citythe seeks

regulate,to the sale of alcoholic forbeverages consumption on the
premises, subjectis not to comprehensive regulation.”state

issue,In confronting a different we described the State regula-
tory scheme at issue “comprehensivehere as a statutory framework

controllingfor productionthe and distribution intoxicatingof
liquors.” Hickingbotham Burke, 28,v. 30,140 297,N.H. A.2d662 299
(1995). We further noted Prohibition,that repeal“[s]ince the of
virtually every aspect manufacture,of the sale and distribution of
alcoholic beverages has been regulated 32,theby legislature.” Id. at

omitted). Indeed,662 A.2d at (quotation300 some of the aspects
bycovered statutorythe scheme include the ofimpermissibility

opening a liquorState store for business certain holidays,on see
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1996), timing of to bereportscontents and(Supp.RSA 177:5 the
(1994),licensees, see 179:14 the allowable hoursRSAbyfiled various

licensees,' 179:17, IIof see RSAfor differentoperation typesof
1996), distributingof product samples,and the(Supp. permissibility

1996).(Supp..see IIRSA 179:3li
contention, of thecity’s comprehensivenessto theContrary the

licensing regulationto the and ofalso extendsstatutory scheme
— thatbeverages veryalcoholic the area thesales ofompremises

example,For RSAto the ordinance.city regulate throughseeks
(1994)1(a) (1994) 178:20, I both that a178:19, provideand RSA

to specified“shall the licensee serve”State-issued license entitle
on-premises consumption.for Additional statu-beveragesalcoholic

of licensetory provisions only govern applications,the contentsnot
(1994 1996), orsuspension& and theSupp.see 178:24RSA

(1994 1996) (amendedlicenses, Supp.see 179:57 &revocation of RSA
location for1997), from thesubjects rangingbut also regulate
(1994), andbeverages,alcoholic see RSA 179:49surplusofstorage

(1994), thetaps, see RSA 179:54 toplacement draughtthe of beer
1996),darts, 179:19, and the of(Supp. provisionuse of see RSA VI

1996).drinks, 179:44, (Supp.see Ifree RSA

that scheme isregulatory compre­conclusion the StateOur
however,preemption inquiry,does thehensive and detailed not end

authorizea scheme could nonetheless addi­comprehensivebecause
Whitcomb, Inc., 141 N.H. atArthurmunicipal regulation.tional Cf.

statutory407-08, (concluding comprehensiveA.2d 746-47 that686 at
Here, cityregulation).not additional local thescheme did authorize

statutory specifically contemplatesschemecontends that the State
in distribution ofthe sale andmunicipal regulatinginvolvement

(1994) (StateSee, 178:21, II maye.g.,alcoholic RSAbeverages.
beverages in “an outsideto alcoholicpermit certain licensees serve

writtenbyarea where licensed ordinance and withcafe-style
1996)179:25,officials”); (Supp.IIIapproval cityof town or RSA

“city townsigns require­exterior to conform with or(requiring
ments”). “no legislativethat there iscity arguesThe therefore

sale ofmunicipal authority regulate liquor.”to thepreemptintent to
statutoryin the schemeprovisionsWe existence ofdisagree. The

áactuallythat limited bolsterscontemplate municipal regulation
notlegislature pre­conclusion. “Had the intended topreemption

[on-premisesand toregulations pertainingordinancesempt local
forwould be nobeverages],distribution of alcoholic there need

Whitcomb, Inc., 408,141 atArthur N.H. 686provision^].”[these]
A.2d 747.at
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47:17, (1991),IVPointing city arguesto RSA the also that the
has ofexpressly regulation liquorState authorized sales.municipal

47:17, make, establish,. .provides “city mayRSA IV that councils .
ordinances,alter, rules,modify, andpublish, repeal regula-amend

tions, bylaws” pertainingand to “sale of liquor.” citythe The
47:17,legislature’sthat repealcontends the failure to RSA whenIV

it statutory governingenacted the scheme the sale and distribution
beveragesof against preemption.alcoholic militates The plaintiff,

amicus,joined 47:17, (1991),by the State as withcounters RSA XV
provideswhich that “no or shallbylaw repugnantordinance be to

lawsthe constitution or of the state.”
previouslyWe have inpreemption involvingaddressed a case a

comprehensive statute ofregulating the alicensing particular
and asubject authorizingstatute to and regulatecities license the

subject 224,v. 227-28,same matter. See State 71 51Angelo, N.H. A.
(1902).905, In Angelo, required907 a statute a State-issued license

225-27,to or hawk variouspeddle goods, fruit. id. at 51except See
A. at 906-07. A different regulatestatute also authorized cities to

227-28,licensingthe of andpeddlers hawkers. See id. at 51 A. 907.at
statute,onBased the latter ofcitythe Somersworth enacted an

requiringordinance a city-issued preconditionlicense as a to
items, fruit,peddling hawkingor various inincluding city.the See

224, 47:17,id. at 51 A. at 905-06. Relying predecessoron the to RSA
heldwe the ordinance invalid because the State licensing statuteXV

subject by“embracefd] the whole that covered the ordinance.”[was]
228,Id. at 51 atA. 907. We that generalconcluded the licensing

authority on byconferred cities “suspendedthe State was in
operation” while the licensingState statute remained in force. Id.

As in Angelo, the statutory governingState scheme the
licensing and regulation on-premisesof sales beveragesof alcoholic

subjectembraces the whole bycovered city’sthe ordi­licensing
Furthermore,nance. See id. the city’s nullifyordinance could the

authority granted to the holder of a State-issued license. id.Cf.
We hold that the superior correctlycourt concluded that the

city’s licensing ordinance is invalid it preemptedbecause is by State
conclude, however,law. doWe not all municipal regulationsthat

affecting State licensees are void. The State statutory scheme
“preempts only local ordinances and regulations that would have the

or Whitcomb,effect frustratingintent of authority.”State Arthur
Inc., 409, omitted).141 N.H. at 686 A.2d (quotationat 747 If

good effect,”“administered in faith and without exclusionary
municipal regulations that do not purport to license orthe sale



318

conflict withand that neitherbeverages,alcoholicdistribution of
statutoryby the Statelaw address matters coverednorState'

Id.scheme, (quotationto licensees.validly applied”be State“may
omitted).

II. FeesAttorney’s

in itsdenyingcourtsuperiorthat the erredplaintiff arguesThe
rulegeneraltheattorney’s Although recognizingfor fees.request

fees, Whiteattorney’sfor their own seeresponsiblepartiesthat are
(1994),309, 1250,307, 1251 theFrancoeur, A.2d138 N.H. 638v.

andclearlywith a definedcitythat the interferedcontendsplaintiff
beveragesalcoholicof to serveright plaintifftheestablished

aonThe therefore reliesplaintiffa State license.pursuant to
attorney’s mayfees begeneralto the rule:recognized exception

tojudicialis to seek assistance“an individual forcedawarded when
Adams,v.Harkeemright.”establishedclearlya defined andsecure

(1977).617,691,687, 377 619117 N.H. A.2d

to a court decisionsuperiortremendous deferencegive“We
Comm’rs, WorksWater Laconia Waterattorney’son fees.” Board of

(1995)1121,621, 628, (quotation660 A.2d 1126Mooney, 139 N.H.v.
omitted). Here, in denialof discretion the court’swe find no abuse

Quirk v. Townattorney’sfor fees. Seerequestthe plaintiff’sof of
(1995).133,124, 1328, As theBoston, N.H. A.2d 1335New 140 663

reasoned,, pre­direct established theprecedentnosuperior court
the saleregulatory governingthe schemeemptive effect of State

310,White, 138 N.H. atbeverages.of alcoholic Seeand distribution
could properlythe court determineAccordingly,A.2d at 1252.638

47:17,issue, of RSAincluding significancethe thepreemptionthat
v.litigation.for See Dumontgroundwas a fair and reasonableIM

(1993).1, 1238,11, 1244622 A.2dof Wolfeboro,Town 137 N.H.

Affirmed.

case;BROCK, C.J., in the of thisdid not decisionparticipate
sit;BRODERICK,J., concurred.did not the others


