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(JohnHouran, Stephen,attorney general A.actingSteven M.
orally),brief for the State.on the andattorney general,assistant

(StevenP.A., L. on theMaynardof NashuaKing Maynard,horn &
and for the defendant.orally),brief

Parker,JOHNSON, defendant, was ofK. convictedJ. The Gordon
(DWI), offense, see 265:82second RSAdriving while intoxicated

1(b) (1993) (amended(1993)(amended 265:82-b,1995, 1996); RSA
1995, 1996), arguesOn hejury superior appeal,trial in court.after a

tohis refusal to submitconcerningcommentsprosecutor’sthat the
1994) (amended 1995);test, (Supp.alcohol see RSA 265:84a blood

(1993(1993);1996); &265:88-a RSA 265:92(Supp.265:87 RSARSA
J.)(Sullivan,1996), toSuperior Court’s instructionand theSupp.

refusal, theimproperlythe defendant’s shiftedjury regardingthe
him ofand deprivedof from the State to the defendantproofburden

to a Werighthis fair trial. affirm.
wasat trial. The defendantThe facts were adducedfollowing

inon 101driving erratically Routeby policeobserved local
and,on defendant’s vehiclepatrol stoppedAmherst. The officer the

was overslumpedthat the defendantapproached,when he observed
fromstrongand that odor of alcohol emanatedin the driver’s seat a

thatAdditionally,car. the officer testified the defendant’sinside the.
Thehis was to understand.speechwere bloodshot and difficulteyes

sobriety adminis-to the field testcompletewas unabledefendant
for DWI. At the localofficer and was arrestedb.y patroltered the

station, the consentimpliedthe officer the defendantpolice read
told thatand :87. defendant wasform to RSA 265:84 Thepursuant

265:92,test, that suchsee buthad the to refuse the RSArighthe
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refusal would result in the ofsuspension his driver’s license and
265:88-a;might be admissible into evidence at trial. See RSA State

(1985).Cormier, 253, 258, 986,v. 127 N.H. 499 A.2d 989 The
officer,defendant refused to questions byanswer theposed instead

speakto hisrequesting attorney,with and his conduct was deemed
State, 34, 36, 1078,a refusal. Jordan v. 132See N.H. 561 A.2d 1080

(1989).
trial,At topatrolthe officer testified as the apparentdefendant’s

and hisintoxication refusal to the bloodtake alcohol Intest.
response, the defendant offered a number of explana-alternative
tions for the impairmentevidence of presented by the State. The

DWI, offense,defendant was ofconvicted and this appealsecond
followed.

appeal,On the arguesdefendant that certain statements
regarding his refusal to take the blood alcohol test made by the
prosecutor closingduring arguments, and courtby the in its
instructions to jury,the improperly suggested that it was his duty to
prove his lack of statutoryintoxication. The provisionsrelevant
state, in pertinent “Anypart: person who drives a uponvehicle the
ways of this state shall givenbe deemed to have to physicalconsent
tests and examinations for purposethe of determining whether he is
under the influence of orintoxicating liquor . .drugscontrolled . .”
RSA An265:84. may test,individual arefuse to take blood alcohol

265:92,see RSA but such refusal be“may admissible into evidence
in a civil or criminal action.” RSA 265:88-a. Conduct that improperly

trial,shifts the burden of toproof however,a in adefendant criminal
implicates the process I,defendant’s due rights under part article
15 of Constitution, Sanborn,the HampshireNew In re 130 N.H.cf.
430, 441-42, 726, (1988),545 A.2d 733-34 and the fourteenth

to Constitution,amendment the Wilbur,Federal see Mullaney v. 421
(1975).684,U.S. 704

I. Improper Argument

The defendant first alleges prosecutor’sthat the statements
during closing arguments regarding his deemed refusal to take the
blood alcohol test improper.were prosecutorThe theurged jury to
“ask yourselves why the defendant notwould submit to the test if he
had tonothing hide? a personWouldn’t want to atake test so
everyone would know hethat wasn’t the legalover limit?” Defense

objected,counsel at the thatarguing bench the prosecution was
toattempting shift the burden of toproof the defendant by
that“suggesting the defendant has proveto that he’s not guilty.”
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findingobjection, “[a]ll [thecounsel’s thatjudgeThe trial overruled
reason forsuggestingis thatprosecution doingis] [the defendant’s]

mightthatthe is that he was concerned the testtakingnot test
intoxicated, theargument.”and it’s Afterproperthat he wasprove
concluded, thethe toagain arguedprosecutorbench conference

notwouldyourselves why“As I was ask the defendantjury: saying,
to the test if had to hide.”nothingsubmit he

on both andurges processThe reversal duedefendant
We not address the defendant’sneedgrounds.self-incrimination

claims, objected prosecu­since he to thewhenState Constitutional
trial, did the State Constitutioncomments at he not mentiontor’s

Fowler, 132specifica State v.by citing provision.orgenerallyeither
(1989). Furthermore,545, 557, the540, A.2d 559-60N.H. 567

ourprovisioninvoke a ofspecificallyalso todefendant failed
of hisin the relevant sectionappealhis notice of orconstitution
1318,See, Paine, 137, 149, A.2dv. N.H. 612e.g.,brief. Belcher 136

632, 1163,628,(1992); A.2dDellorfano, 128 N.H. 5171326 State v.
(1986). his federalaccordingly onlyWe consider constitutional1166

545,Fowler, at A.2d at 560.132 N.H. 567claims. See

commentsargues prosecutor’sThe defendant first that the
of to the becauseburden defendantimproperly proofshifted the

histo ofobligation presentthat he had the evidencethey implied
that “[a]nblood test. He assertsby takinginnocence the alcohol

of or thethat the innocencepresumptionmisstatesargument
infirm.” Dueconstitutionallyin criminal case isproofburden of a

crimeprove each element of therequires that the Stateprocess
685,Mullaney, 421 ata doubt. See U.S.charged beyond reasonable

(1970).358,704; Accordingly, weIn Re 397 U.S. 359-64Winship,
andcomments were unfairprosecutor’smust determine whether the

as the of duedeprivethe trial to defendantso infected entire
v.Donnellyof law under the fourteenth amendment.process

(1974).637, 643DeChristoforo, 416 U.S.

did impermissi­We that the at issue notconclude comments
Rather,of prosecutorthe burden thebly proof.shift State’s

not take thesuggested that the reason the defendant didproperly
intoxicated, and thatmight he waswas because the results showtest

whether themay determiningthis evidence whenjurythe consider
265:87; Bureau, 134RSA State v.had met its burden. SeeState cf.

(1991)224, 1013,220, may argue(prosecutorA.2d 1015-16N.H. 589
trial). simplyfacts at Thus “wepresentedfair inferences from the

trial soincident [the defendant’s]not believe that this madedo



unfair himfundamentally deny process.”as to due 416Donnelly,
645.U.S. at

The State casts argument raisingthe defendant’s as a claim
based the constitutional privilege againston self-incrimination. See
Fowler, 544-45,132 N.H. at 567 OfferingA.2d at 560. evidence of a

test, however,defendant’s to arefusal take blood alcohol notdoes
aimplicate rightdefendant’s not to furnish againstevidence himself
fifthunder the and fourteenth toamendments the Federal Consti­

Neville, 553, (1983);tution. See South Dakota v. 459 U.S. 564 cf.
(decidedCormier, 260,127 I,N.H. at 499 A.2d at 990 partunder

Constitution).15 ofarticle the State Accordingly, to constitute
error,reversible prosecutor’sthe mustargument “have caused

aggravated circumstances to develop seriously prejudicedwhich a
defendant, himcausing reasonably to conclude that continuation of

proceedingthe tainted would inresult his conviction.” State v.
145, 160, (1994)671,Vandebogart, 139 N.H. 652 A.2d (quotation680

omitted). above,As noted the prosecutor’s merelycomments invited
jurythe to draw permissiblethe inference that the defendant

refused to take the blood alcohol test because he feared it might
show that he was intoxicated. id. (during closing argument,Cf.
prosecutor drawmay reasonable frominferences evidence present­
ed). Accordingly, we find no error in prosecutor’sthe closing
argument.

II. Improper Jury Instructions

The defendant next argues that the court erroneously instructed
jurythe on impliedthe consent law. The court instructed jurythe

that

may[t]he defendant torefuse take the test. But his refusal
to take the maytest be by youconsidered as ofevidence
guilt provided you beyondare satisfied a reasonable doubt
that he was advised that his refusal could againstbe used
him in court.

Youmay also consider the reasons given by the defendant
test,for not taking the including whether the defendant had

a valid reason for not taking the test that had to donothing
with guilt as bearing on the ofquestion whether the refusal
to take the test is guiltevidence of or not evidence of guilt.
It is up youto to determine whether the defendant’s refusal
to take or perform certain tests was because he feared the

mightresults tend to prove that he was under the influence
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of forintoxicating liquor gaveof or because the reasons he
to take the test.refusing

his toargues rightThe defendant that this instruction violated
Constitution becauseprocess Hampshiredue of law under the New

jury as to the usefairly properly properit “did not and advise the
. burden ofimproperlyof evidence of a refusal . . and shifted the

rule that a claim of anlong recognized“We have theproof.”
by reading allegedmust be evaluated thejury chargeerroneous

trial court’s whole charge.”in the context of theoffending portion
(1988);382, 383, 713,N.H. 539 A.2d 713 see alsoBundy,State v. 130

(1973).141,v. 414 146-47 We will not reverseCupp Naughten, U.S.
communicates thejury disputed charge “fullya verdict if the

by jury.”standards to be followed theapplicablerelevant law and
(1983).Sands, 570, 613, 202,N.H. 467 A.2d 230State v. 123

the that the instruc­argumentWe conclude that defendant’s
is withoutproof Duringtion shifted the burden of merit.improperly

instruction, the court advised theexplicitlythe course of the entire
Cupp,to burden of a number of times.jury proofas the State’s Cf.

Furthermore, regarding jury’s414 at 147. the instruction theU.S.
indicated thatdeterminingrole in whether the defendant’s refusal

juryin informed the that it couldmerelyhe was fact intoxicated
haddeterminingconsider this evidence when whether the State

court’s instructions in theirViewingsatisfied its burden. the
ofentirety, they modify presumptionhold that did not thewe

of proof.innocence or the State’s burdendilute

also contends that the court focused theThe defendant
analysis they mighta factual that not havejurors’ attention on

juryinstructions the topursued requiredotherwise because the
mightattach to what otherwise have beenevidentiary significance
disagree. Juryas a fact no We instructionsconsequence.viewed of

which tojurors guidance byare to neutral on the lawdesigned give
theyiftestimony. appropriate properlyevaluate Instructions are

injurors judgmentallow the to exercise their ownstate the law and
384,at 539testimony. Bundy,See 130 N.H.evaluating conflicting

714; correctlyat 149. court informed theA.2d at 414 U.S. TheCupp,
to abythat driver is deemed statute to have consentedjury every

test, 265:84, but that the defendant could stillblood alcohol see RSA
to a blood alcohol test. See RSA 265:92. Therefuse to submit

defendant’sjurorsinstructions the free to decide whether theleft
refusal, to draw such rational inferencesconsequence,was of and

Contrary to thethey appropriate.from the refusal as deemed
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assertion, require jurydefendant’s the instructions did not the to
Rather,guiltinfer from the defendant’s refusal. the court specifi-

that,cally jury considering testimony,instructed the after all the
is to toup you determine whether the refusal to take the test“[i]t

Thus,is of or not.”guilt simplyevidence the instruction described
a and notpermissible improperlyinference did invade “the exclu-
sive of to what factsprovince jury proved bythe decide are

Ross, 397, 400,competent evidence.” State v. 141 N.H. 685 A.2d
(1996) omitted).1234, (quotation1235

Affirmed.

All concurred.
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