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III. Takings

plaintiffs’The final isargument that of aissuance tax deed to
the town without compensating plaintiffsthe for the value of the
property that exceeds the outstanding tax liability would constitute
an I,unconstitutional taking under 12part article of the New
Hampshire Constitution and the fifth and fourteenth amendments to
the Federal Constitution. We decide oncases constitutional grounds
only necessary.when See 1, 3,White v. Town of Wolfeboro, 131 N.H.

(1988).514,551 A.2d 515 Because we reversingare the trial court’s
ruling valid,that the tax deed was we decline to reach this issue.

sum,In we affirm the trial court’s ruling that the town failed to
give proper statutory notice to Seppala of the timber tax lien and
reverse its ruling that the 1993 tax deed to the town is valid as to
Olson.

in part; reversed in part.Affirmed

All concurred.
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Bedford, plaintiff.for theorally,brief andbyofLaufer,A.Daniel

(DonaldGartrell, E.P.A., of Concord&Gallagher, Callahan
theorally), for defendants.the brief andonGartrell

Walker, ofan orderRay appealsW.plaintiff,PER TheCURIAM.
J.) notes onthat theholding promissory{Barry,Superiorthe Court

theto reducehad been modifiedsuitbroughtplaintiffwhich the
intentionalprovefailed toowed, plaintiffand that thetotal debt

in part,in vacatepart,in reversepart,We affirmmisrepresentation.
and remand.

andPercy, operateM. owndefendants, and FrancesDonald W.The
in lubricants(LI), that dealsa businessLubricants International

ofand maintenancetherelating operationtoother productsand
who atthe1991, plaintiff,met withIn the defendantsengines.diesel

to aDerry, regardfor withthe town administratorthat time was
thehelpingreal estate. Afterbusinesstax sale of theirthreatened
anmatter, plaintiff expressedthetaxresolve thedefendants

workingbusiness, discussedpartiesand thein theirinterest
cash andand itsimprovemanagementLi’sto restructuretogether

7,AugustonagreementanThe executedpartiescapital position.
plana businesspreparewould1991, that the plaintiffstipulatedthat
Li’sto take overcorporationawould formpartiesthat theand

would bePercythat Donaldprovidedalsoagreementbusiness. The
majorawould haveplaintifftheshareholder andcontrollingthe

corporation.in the newmanagement position
cashventure, injectedtwiceplaintiffthejointthisIn the course of

$25,000 of oil forfirst, purchasefor thehe providedproject:into the



347

sell; second, $35,000the to and hedefendants loaned the defendants
11, 1993,outstanding againstto an judgment Februarysettle LI. On

amounts,partiesthe consolidated withtogetherthese accrued
interest, into a debt insingle by a notepromissoryevidenced the

note).(1993$65,000 31,amount of The note became due on March
1993, TEK-5, (TEK-5),unless or byextended assumed Inc. the new
corporation formed to take over Li’s The gavebusiness. defendants

agreementa ofsecurity even date to secure the 1993 note.
11, 1993,Also on February partiesthe a “Memo-executed new

randum of Agreement” respect jointwith to the venture. The
agreement provided, alia,inter inthat consideration of the defen-
dants’ exclusive to of patentedlicense TEK-5 their and proprietary
products, debts,TEK-5 would assume certain of the defendants’

(Fleet$240,000the 1993 note and a toincluding debt Fleet Bank
note). The agreement contemplatedalso restructuring debt ofthe
LI and plaintiff negotiateauthorized the to with Li’s creditors to
that Theend. defendants had anpreviously signed authorization for

plaintiffthe to withdiscuss Fleet Bank all matters regarding the
note, buyoutFleet “including restructuring of note . .the .and/or

ofpart contemplatedthe restructuring[as] total of [LI].”
plaintiff negotiatedThe with BankFleet the Fleetregarding note

purchased $60,000, addition,and the note himself for intaking, an
ofassignment all instruments securing plaintiffthe note. The

2,notified the ofdefendants his actions in a Julyletter dated 1993
letter),2(July which stated in part:

pleasedI am youto let know that I have successfully
negotiated (Note,and purchased your debt andMortgages,
collateral paper) Bank.[from] Fleet All these havepapers

me, so,assignedbeen to all payments must be made to me
until such time as the proper legal arrangements can be

to assignmade these to TEK-5. Since I had to personally
borrow the tomoney buy out Fleet Bank and pay legalthe

Icosts will need the following monthly to thispayments pay
debt.

(seeMortgage $1,249.31Payment: attached mortgage
schedule)

(twelveLegal Fees/Expenses: payments)$350.69

$1,600.00Total: July. . through. June
payment.then the mortgage
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Inthat I additionpayment require.This is minimumthe
untilDerry perof monthyou should the Townpay $500.00

taxes paid.the are

I purchasedBank means thatThe with Fleetsettlement
your debt with Fleet.

aamortizing “[mjortgageato the letter was scheduleAppended
The$125,000 over at an interest rate of 8.75%.yearsof 15am[oun]t”

$65,000$125,000 apparently by addingcalculated theamount of was
$60,000 thepurchaseused tothe to theplaintiffowedpreviously

madeconsistently paymentsnote. have theFleet The defendants
in appendedcalled for the schedule.

16,TEK-5, however, Marchgoal. Byits intendednever achieved
1994, the defendants’ counselthe was concerns toplaintiff voicing

holding by dwellingtheup projectDonald wasPercythat defendant
on Onby insisting control.puttingold issues and off investorson

to6, 1995, the an ultimatumthe defendantsJanuary plaintiff gave
agreement getto an toleadinga letter of intenteither “establish

If the defendants didpay plaintiff]or off.”rolling [theTEK-5 NOW
into beneither, consider debt him tothe would theirplaintiff

$65,000this suit to collect thebroughtThe thenplaintiffdefault.
note,$240,000 plusand due on the Fleetdue on the 1993 note the

and costs of collection.accrued interest
thatapparently first learnedDuring discovery, plaintiffthe

Percy2by Julythe letter. DonaldPercy angeredDonald had been
letter, heat that when he received thedepositiontestified his

in deal withengage anynot want to businessconcluded that he did
on informa-than to off the note. Based thisplaintiff paythe other

fraud,tion, writ to include a count ofplaintiffthe amended his
2, 1993, to inducethat the defendants continuedalleging Julyafter

money the TEK-5 evenprojectinvest time and intoplaintiffthe to
anever consummatethey Percythat Donald wouldthough knew

with' the plaintiff.deal
trial, held that the defen-Following superiorthe courta bench

in ofonlybut the amountplaintiff,were to thedants indebted
$125,000, 2July parties’ agreement.modifiéd thesince the letter

claims that defendantsrejectedcourt the theplaintiff’sThe also
backfailingto him for to payin on their obligationswere default

for additionalproperty, permittingestate on the businessreal taxes
helpto thefailingto on the and forplaced property,tax liens be

2Julya The found that thea on courtpatent.secure lienplaintiff
default,back an event ofpaydid not the failure to taxesletter make

thesecurity agreement1993 did not secureFebruarythat the
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property, plaintiffdefendants’ real and that the was able to obtain a
onlien the withoutpatent the defendants’ assistance. The alsocourt

in Julyfound no evidence the 2 thatletter the defendants would be
for costs in Finally,liable fees and the event of default. the court
that plaintiff provefound the failed to misrepresenta-intentional

appealstion. The plaintiff rulings.these
plaintiffThe that rulingasserts we must reverse trial court’sthe

no personbecause reasonable could find that there had abeen
ofmeeting the minds as toparties’ the modification. aWhether

contract “has questionbeen modified is a of fact for the trial court
determine, we willto and not disturb its unlessruling the record

supportcontains to v.insufficient evidence it.” Maville Peerless Ins.
(1996)Co., 317, 320, 1165,141 N.H. 686 A.2d 1167 (quotation

omitted). modified,In to holdorder that the contract was the trial
court must found “an orexpress impliedhave mutual agreement

toparties”between the that effect. Guaraldi v. Trans-Lease Group,
(1992).457, 460, 648,136 N.H. 617 A.2d 650

It is a fundamental ofprinciple contract law partythat one
to a contract cannot alter its terms without ofthe assent the
other the mindsparty; partiesof the meet asmust to the
proposed modification. While such an agreement may be
inferred from the parties,conduct of the notit is sufficient
to ambiguousshow an ofcourse from whichdealing one
party might reasonably infer that originalthe contract was

force,still in and the changed.other that it had been

(citations460-61, omitted).Id. at A.2d at617 650

We hold that the terms of the 2July letter and parties’the
course of was at ambiguousconduct best and that the record
contains insufficient support ruling.evidence to the court’strial
While the 2 letterJuly and attached amortization schedule arecite
mortgage $125,000,ofamount obtained by adding the principal
amount of note,the 1993 note and ofthe cost the Fleetacquiring we
find that plaintiffwhen the instated the that requiredletter he
specified monthly debt,”payments pay“to this washe notreferring

him,theto defendants’ total debt to but to the he had incurreddebt
acquireto the Fleet note. The specification monthlyof the payment

clearly bywas preceded the explanation plaintiff]that “[s]ince [the
to personallyhad borrow money buythe to Fleetout Bank and pay
legalthe costs will followingneed the monthly payments[he] to pay

off this plaintiffdebt.” The also testified at trial that paymentthe
schedule was on paymentsbased the monthly he had to make on his

debts,outstanding not on the debts the defendants owed to him.
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addition, his ofpurchasetestified that he'viewedplaintiffIn the
ultimate ofgoalas an toward thestepthe Fleet note intermediate

that TEK-5running. contemplatedIt wasupTEK-5 andgetting
theplaintiffthe and thatthe debts towould assume defendants’

equity. plaintiffthe to The testifiedwould then convert debtplaintiff
2in wasJulyforth the letterpaymentthat the schedule setreduced

the defendants’by loweringthis becauseconsistent with intent
company’s picture.financialmonthly improvedit thepayments,

Thus, thetestimony indicates that he intendedplaintiff’sthe
a to thetemporaryto be accommodationreduced schedulepayment

and he couldgoing,of TEK-5 thatgettingdefendants in the interest
remained inthe Fleet noteoriginalhave the terms ofbelieved

2,instance,testified, Julyif known onthat he hadeffect. forHe
him,1993, complete a deal with hewould neverPercythat Donald

thecollect full amount ofimmediately started to thewould have
Fleet note.

moreover, not evince hisclearlyMr. does evenPercy’s testimony,
reduced,had been much lesssubjective belief that the principalown

hand, Percythe Mr.the on the matter. On onemeetinga of minds
letter, notJulythe 2 he didstated that at the time he received

$125,000,to be but on thetotal of the debtunderstand the amount
hand, had to he owed moreother he said that he no reason believe

and$60,000 Percynote. also testified that hethan on the Fleet Mr.
to Novemberexpressed plaintiff, priorhis wife a belief to thenever
$60,000.1994, him on Fleet was Ourtheythat all owed the note

onto sufficient credible evidencereview of the record fails disclose
a in principala the minds as to reductionmeetingwhich to find of

trial court’son Fleet We therefore reverse theowed the note.
thatdecision on issue.

on claimsrulingsalso the trial court’s hisplaintiff challengesThe
taxes,back thepayment plaintiffWith to ofrespectof default.

ofis with both the termsrulingthat the court’s inconsistentargues
Fleet TheJuly securingand the note.the 2 letter the instruments

2Julyon of the letter. Sincefindingtrial court based its the terms
2Julyofrulinghave the trial court’s on the effect thewe reversed

letter, not the claim of default underthe trial court did considerand
instruments, ofportionwe vacate thatsecuritythe Fleetunmodified

in of thislighttrial order remand for reconsiderationthe court’s and
respecta with to fees and costs:similar conclusionopinion. We reach

made a on whether fees and costsfindingsince the trial court never
notes, andwe vacate remandare under the unmodifiedrecoverable

that the court’s reconsideration.issue for
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trialThe court held that the defendants’ failure to prevent the
placement of a tax lien on their property was not an event of default

Februarybecause the 1993 security agreement onlysecures per-
sonal, real, notes,not Theproperty. plaintiff correctly however, that

trialthe court failed to consider that the tax liens might constitute
a default under the instruments securing the Fleet note. We
therefore vacate the court’s that nofinding default occurred and
remand for reconsideration.

The urge rejectdefendants us to plaintiff’sthe claims of
default on the basis of the plaintiff’s alleged breaches of fiduciary

andduty goodduties of faith and fair We note thatdealing. the trial
court found it unnecessary to address the defendants’ claims of

duty givenbreach of the court’s onruling modification. We decline
claims,to rule on theythese as present factual issues that should be

by See,addressed the trial court in the first instance. e.g., Echo
Consulting Bank,Services v. 566, 572-73,North Conway 140 N.H.

(1995).227,669 A.2d 232 We therefore remand the defendants’
breach of duty claims for further proceedings by trialthe court.

Finally, plaintiffthe argues that the trial court inerred
thatholding he to producefailed sufficient proveevidence to

intentional misrepresentation.

deceit,In proveorder to plaintiffthe must thatprove the
defendant intentionally made material false statements to
the plaintiff, which the defendant knew to be false or which
he had no knowledge true,or belief were for purposethe of

cause,causing, and which does plaintiffthe reasonably to
rely to his detriment.

Caledonia, Trainor, 116,Inc. v. 124,123 613,N.H. 459 A.2d 617-18
(1983). As evidence of an statement,intentionally false plaintiffthe
relies on Percy’sDonald deposition and trial testimony that he
decided on ofreceipt Julythe 2 letter that he would never complete
a with court,deal the plaintiff. The trial having heard this testimony,
nevertheless found no 1993,that inindication July “the defendants
had an affirmative intent to deceive the plaintiff.” The court
observed that both parties“[w]hile hoped to eventually establish
Tek-5, each party had different perceptions as to their intended
roles and responsibilities,” and concluded that “any perceived
misrepresentations resulted not from an byintent the defendants to
deceive plaintiff,the but rather from feelings of mutual frustration
over the failing negotiations.”
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fact, “in positionwas besttrial as the trier of thejudge,The
evidence, appraiseandpersuasivenessmeasure itstheto evaluate

Trust, 122Realtyv. Elbthalof Gleasoncredibility witnesses.”the
(1982).414, 1104, giveWe411, therefore445 A.2d 1105-06N.H.

Searles,v. 141 N.H.his Statefindings.to Seeconsiderable deference
(1996). the224, 228, 612, sayare to thatAs we unable680 A.2d 615

evidence, thiswe affirmunsupported byis thefindingtrial court’s
of the court’s order.portion

part; part;in reversed inAffirmed
in remanded.part;vacated

case;JOHNSON, J., thisin the decision ofparticipatenotdid
J., sit;HORTON, concurred.did not the others
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