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fact, “in positionwas besttrial as the trier of thejudge,The
evidence, appraiseandpersuasivenessmeasure itstheto evaluate

Trust, 122Realtyv. Elbthalof Gleasoncredibility witnesses.”the
(1982).414, 1104, giveWe411, therefore445 A.2d 1105-06N.H.

Searles,v. 141 N.H.his Statefindings.to Seeconsiderable deference
(1996). the224, 228, 612, sayare to thatAs we unable680 A.2d 615

evidence, thiswe affirmunsupported byis thefindingtrial court’s
of the court’s order.portion

part; part;in reversed inAffirmed
in remanded.part;vacated

case;JOHNSON, J., thisin the decision ofparticipatenotdid
J., sit;HORTON, concurred.did not the others

judicialHillsborough-southern district
93-128No.

School DistrictBrookline

v.
Bird, Inc.

29,October 1997

(Matthew H. on brief andUptonLaconia theUpton,Kidder & of
for theorally), plaintiff.

(ArthurP.C., Gormley,Nashua O.Gormley, Mayer Gormley,& of
for defendant.orally),III on the brief and the



353

HORTON, trial,J. aFollowing bench the Superior Court
J.)(Dalianis, defendant, Bird, Inc.,found the liable for damages to

plaintiff,the Brookline School District. The appeals,defendant
(1)that thearguing superior court erred in finding: the defendant

provide adequatefailed to warnings and instructions concerning the
(2)installation and use of its roofing shingles; and the defendant’s

failure to warn proximately caused the todamage plaintiff’sthe
roof. We reverse.

1987,In plaintiffthe contracted with a construction company for
roofingthe work on an addition to one of its schools. construc-The
company, conjunction architect,tion in with an selected shingles for

the roof bymanufactured the defendant. The companyconstruction
subsequently awarded a subcontract for the installation of the
shingles to an installer “certified” by the defendant.

Prior to selecting the defendant’s shingles, the architect sought to
thatensure the shingles would be compatible with the roof’s

substrate, Thermasote nail base insulation bymanufactured
Homasote. In response to the requestarchitect’s for such assur-
ances, Homasote informed the architect that the combination was
appropriate, and provided the architect with a letter from the
defendant to Homasote in which the defendant approved the use of
its shingles over letter, (thethe insulation. 4,The dated June 1982

letter),1982 contained an attachment that stated in part:relevant

asphaltBird shingles may be applied over Easy-Homasote
ply Roof Decking with or without Thermasote® nail base
roof insulation. Shingles may also be applied on
Thermasote® which has been applied over wood decking or
plywood sheathing. Manufacturer’s specifications must be
followed.

The roof was inconstructed 1987 with a metal deck upon which
Thermasote insulation placed;was the defendant’s shingles were

appliedthen directly to the insulation. The shingles had arrived at
the construction insite wrappers that contained the following
instructions and warnings:

2. Decks
Apply only dry,over well seasoned wood sheathing boards
not over 6” in (V2”width or min.)exterior grade plywood.
Non-Approved Roof Decks: Bird Incorporated specifically
recommends against and will not warrant its roofing shin-
gles applied directly to any type of roof insulation ....
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1990,Inreplacement.requiredin 1988 andfailed MarchThe roof
com-constructiontheagainstthis actioncommencedplaintiffthe

and the defendant.architect, shingles,of theinstallerthepany, the
and thedefaultedand the installercompanyconstructionAfter the

thelawsuit, againstclaimsplaintiff’sthearchitect settled the
to trial.proceededdefendant

factfinding ofrequestedthe defendant’scourt grantedThe trial
and directdeck, insulationHomasote Thermasote“metalthat the

minimal ventilationinsulation withto theshinglesof theapplication
shinglesunder theupbuildwhereby heat woulda conditioncaused
that theruledThe court furtherto crack.”shinglesthecausing

letter, theapproved”defendant, “expresslyhadthe 1982through
court found thatTheinsulation.over Thermasoteshinglesuse of its

contractor, reliedand generalits architectthroughplaintiff,the
thebymanufacturedshingletheselectingin1982 letterupon the

that the defendantconcludedThe court thereforedefendant.

expressthishad receivedwarn those whodutyhad a to
cleaidyIt foresee-wasthat it had been rescinded.approval

expe-wouldapprovalthisrelying uponthat someoneable
in this case theasshingles,with Bird’sproblemsrience

that itsin to warnfailingnegligentBird wasdid.plaintiff
to theand, is liableaccordingly,was rescindedapproval

damage.for itsplaintiff

This followed.appeal
aretheyus unlessbindingare ona trial courtbyof fact“Findings

of law.”as a matteror are erroneousevidencebynot thesupported
1077,190, 193, A.2dN.H. 665v. 140Trucking Moyers,CrowleyM.A.

omitted). is to(1995) “Our functionand brackets(quotation1079
thecould have reachedpersonwhether a reasonabledetermine
Id.the evidence.”the basis ofjudgetrial ondecision as thesame

tothat it failedfindingtrial court’sthechallengesdefendantThe
decideWe need notwarnings.adequatetodischarge duty provideits

tofailedthat the defendantbecause, assumingeventhis issue
erroneouslywarn, trial courthold that theduty to wedischarge its
caused thewarn proximatelyfailure tothe defendant’sfound that

roof.plaintiff’sto thedamage

if it is “acauseproximateis aconductnegligentAn actor’s
harm,” Maxfield,v.thein aboutbringingfactorsubstantial Maxfield

(1959) omitted), and226,101, 105, (quotation230151 A.2d102 N.H.
conduct, seethatwithoutnot have occurredif harm wouldthe

665,801,798, A.2dClinic, 677140 N.H.The HitchcockBronson v.
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Bruckner,Council,(1996). v. 131North Inc.Baygenerally668 See
(1989).428, focuses on538, 548, inquiry434 The563 A.2dN.H.

to cause“caused or contributednegligencethe defendant’swhether
374,R.R., 367,107 N.H.accident,” v. Boston & MaineMurraythe

66, (1966), negligenceon the defendant’s72 not whether224 A.2d
cause, v. 137Gray,see Petersonproximatecause or thewas the sole

(1993).244, of374, 378, question proximate246 The628 A.2dN.H.
v.Pillsbury-Floodof fact. Seefor the triergenerallycause is

(1986).299, 304, 1126,512 A.2d 1129128 N.H.Hosp.,Portsmouth
defendant, that formed the basisto the the 1982 letterAccording

of thepermitted applicationdeterminationliabilityfor the court’s
Homasoteonly Easy-plyinsulation overshingles to Thermasote

sheathing, and not overdecking, plywoodwood orDecking,Roof
roof was assembled withplaintiff’sIt is that theundisputedmetal.

metalto insulation over a deck.shingles appliedthe Thermasote
of the wasonly partiestrial court found that the viable claimThe

that aduty plaintiffhad a to warn thewhether the defendant
noassembly procedure longer approvedwasapproved“certain roof

(Emphasisroof was installed.byor warranteed” the time the
added.) affirmative, correctlyIn in the the trial courtanswering

1982 from the defendant “expresslydetermined that the letter
shinglesthe use of Bird over Homasoteapprov[ed] [Thermasote]

partinsulation in the northeast of the United States.” The defen-
however, that of installation was notargues,dant the actual method

in towith the 1982 letter and contends that its “failurecompliance
in notlonger onlywarn that the 1982 method was no effect was not

a in about ofbringing cracking shingles,substantial factor the the
it was not a factor in about harm.”bringingeven the

We with the defendant that the actual method of installationagree
court,in incompliancewas not with the 1982 letter. The trial

of the roof as a method oftreating specified design plaintiff’sthe
letter,inapproved recognizeinstallation the 1982 failed to the
Specifically,restrictions contained in the letter. the court failed to

take into account that the 1982 letter authorized of theapplication
(1)shingles only: Easy-plyto Thermasote insulation over Homasote

(2) (3)Roof In thisDecking; decking; plywood sheathing.wood or
case, were to insulation ashingles appliedthe Thermasote over

deck, a of permitted bymetal method installation not the 1982 letter.

In to findings,contrast the trial court’s the record estab­
that the actual method of shingleslishes installation of the con­
with of forth inflicted the method installation set the 1982 letter.

The defendant’s failure to warn that the 1982 letter had been
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rescinded could not have been a substantial factor in causing the
plaintiff’s becausedamages plaintiffthe did not utilize the method
of installation contained in the “Findings byletter. of fact a trial

bindingcourt are on us unless they supported byare not the
Lowe,evidence or are erroneous as a matter of law.” Salisbury v.

(1995)82, 83, 611, 612 omitted).140 N.H. 663 A.2d (quotation Since
trial findings evidence,the court’s of fact are not supported by the

we the defendant’saccept contention that the use of a metal deck
precluded findinga that the defendant’s conduct was a proximate
cause of the roof’s failure.

Based aupon careful review of the trial court’s findings and
rulings, we find that the court’s causation conclusion was dependent
upon its erroneous ofview the extent of the defendant’s inapproval
the 1982 Itletter. is a “fundamental tenet of tort law that the
plaintiff retains the ultimate burden of inpersuasion negligence

304,actions.” Pillsbury-Flood, 128 N.H. at 512 A.2d at In1129.
recover,order to plaintiffthe has the burden of thatproving the

negligentdefendant’s act or negligent failure to act caused or
Calivas,to plaintiff’s damages.contributed cause the v.Simpson

(1994).1, 4, 318,139 N.H. 650 A.2d 321
plaintiffThe failed to produce sufficient evidence for a reasonable

person to conclude that the defendant’s failure to warn proximately
plaintiff’scaused the The fact thatdamage. the defendant did not

specifically approvalrevoke its of the 1982 method of installation is
immaterial to the outcome of this case. courtAccordingly, the
improperly found that the defendant’s omission was a proximate

failure,ofcause the roof’s and judgment should have been entered
for the defendant.

- we determine that there is insufficient evidence toBecause.
conclude that the defendant’s failure to warn caused damagethe to

roof,plaintiff’sthe we do not reach the defendant’s final argument
architect,that the alleged negligence of the the construction

company, and the supersedinginstaller constituted causes as a
matter of law.

Reversed.

BRODERICK, J., sit;did not the others concurred.


