
357

Rockingham
No. 96-169

HampshireThe of NewState

v.

Melvin Graham

29,October 1997



358

Honran,Steven M. acting attorney LaPlante,N.general (Joseph
assistant attorney general, on orally),the brief and for the State.
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defender, Concord, byofBisson, appellateassistantE.Donald
for the defendant.orally,andbrief

J.), the{Gray,CourtSuperiorinBROCK, jurya trialC.J. After
counts ofGraham, on threewas convicteddefendant, Melvin

(1996),assault, andsee RSA 632-A:2sexualfeloniousaggravated
(1996),632-A:3,assault, IIIsee RSAof sexualone count felonious
arguesdefendanttheappeal,minor niece. Onhisagainstcommitted

(1) andhis motions to dismissdenyingerred in:the trial courtthat
for two of theinsufficient evidencebased ona directed verdictfor

from a(2) testimony proposedfrom trialexcluding certaincharges;
(3) for in camerawitness; pretrial requesthisdenyinganddefense

Children,Division forHampshireof the Newreview of records
(DCYF). in vacate in andpart, part,affirmYouth, Weand Families

remand.
14, 1994, theat trial. On Octoberfacts were adducedfollowingThe

friend, Sarah, atniece, spent nighttheand herBrandy,defendant’s
oldgirls eight yearsBoth werein Seabrook.the defendant’s house

bath,dinner, went into thetook a thengirlsAfter theat the time.
thatBrandy testified thegotand into his bed.defendant’s bedroom

later, defendant, whotheclothingno to bed. Sometimegirls wore
onto the bed with thenaked, gotthe room andwas also entered

her, makingassaultedthat the defendant thenBrandy testifiedgirls.
motion,in an and down”“upwith her hands“privates”her touch his

mouth, “privates”hertouchingin her and“privates”hisputting
atAlthoughhis Sarah testified“privates.”with both his hands and

which tooktrial, allegedlyabout the eventsforthcomingshe was not
dinner, Brandy’s account ofthus not corroborateafter and didplace

chargedthe assaults.
incident, Althoughmother.spokeSarah with herdayThe after the

trial,not elicited at Sarah’sof the discussion werethe details
to contact theprompted hertestified that the conversationmother

investigationan ofcommencedpolice, subsequentlySeabrook who
con-inappropriateof sexualregarding allegationsthe defendant

basis for the indictmentstheallegationsduct. These became
testified at trial andThe defendantbrought against the defendant.

offenses.committing chargedthedenied

SufficiencyI. the Evidenceof

insufficient evi-presentedthat the StatearguesThe defendant
indictments,on of the 94-S-1999to his convictions twodence sustain

victim’s94-S-2000, that defendant touched theallegedwhich theand
The defendantpenis, respectively.his hand and with hisvagina with
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asserts that the victim’s use of the term “privates” to describe
where the defendant allegedly touched her was not sufficiently
specific to establish that the defendant touched her vagina as

such,charged. As the defendant contends that the jury could not
find beyond a reasonable doubt that he committed those charged

Tarantino,offenses. 523, 525,See State v. 45,140 N.H. 668 A.2d 47
(1995) (State provemust each element of offense beyond a reason-

doubt).able

In areviewing sufficiency claim,of the evidence we view the
trial,presentedevidence at and all reasonable drawn-­inferences

therefrom, in light State,the most tofavorable the v.State
Chamberlain, 414, 416,137 704, (1993),N.H. 628 A.2d 706 and
uphold jury’sthe verdict unless no rational trier of fact could have

guiltfound beyond Bissonnette,a doubt.reasonable State v. 138
82, 84, (1993).468,N.H. Where, here,635 A.2d 469 as “the victim’s

testimony case,suffices to establish a prima no corroboratingfacie
O’Neill, 182,evidence is needed.” v. 185,State 134 N.H. 589 A.2d

999, (1991).1002 Because this case does not rely solely upon
evidence,circumstantial the evidence need not all“exclude rational

Laudarowicz,conclusions except guilt.” 1, 5,State v. 142 N.H.Cf.
(1997).980,694 A.2d 983 The defendant bears the burden of

thatdemonstrating the evidence was insufficient to prove guilt.
Smith, 433,State v. 436, 774, (1985).127 N.H. 503 A.2d 776

We conclude that based on the victim’s testimony, a rational
finder of fact could beyondhave found a reasonable doubt that the
defendant Bissonnette,touched the victim’s vagina. See 138 N.H. at
84, 635 A.2d at 469. The meaning of the term “privates,” byas used

trial,the victim at was clarified through additional testimony and
demonstrative by First,evidence elicited the State. during ques­
tioning concerning assault,a separate charged the victim used the
term “privates” to describe the ofpart the bodydefendant’s that

term,she clarifytouched. To the prosecutorthe elicited from the
victim that the defendant’s “privates” turned hard she movedwhen

down,her uphand and and that “whitish” “stuff” came out of it.
From this exchange, a rational jury could infer that the victim was
referring to the genitaliadefendant’s when she said “his privates,”
and the victim’s subsequent testimony that the defendant touched

“privates” reasonablycould be construed as referringher to her
own genitalia, namely, her vagina.

The State’s of ause stuffed bunny as a demonstrative aid
further supports the inference that the victim “privates”used to



361

(no186, A.2d at 1002O’Neill, at 589134 N.H.vagina.hermean Cf.
testimony). The trialvictim’sclarify childaid used todemonstrative

to showaskedthat whenobservationthe court’stranscript reflects
to thepointedthe victim“privates,”thebunny wereon thewhere

tobunny’sthe handalso touchedlegs; shebunny’sthearea between
herhand to touchused hishadthe defendantindicate that

inferdemonstration, fairlycouldjurythethisBased on“privates.”
her genitalia,to refer to“privates”used the termthat the victim cf.

(1995),475, 832, and473, 834657 A.2d139 N.H.Devaney,v.State
we noteFinally,legas her or buttocks.body suchpartnot to another

theaccords withgenitalsconnoteof to“privates”that the use
INTER-THIRD NEWWEBSTER’Sof the word. Seemeaningcommon

1961) (defining “pri-(unabridged ed.DICTIONARY 1805NATIONAL
187, A.2d at 1003O’Neill, at 589134 N.H.“genitalia”);vates” as cf.

thansomething otherthat “bum” meantfailed to show(prosecutor
definition).dictionary

that ourargumentby the defendant’spersuadedare notWe
182, 999, v.O’Neill, and State589 A.2din 134 N.H.decisions

(1990), In402, analysis.ourFennell, A.2d 329 control133 N.H. 578
ofcase, infer the commissionwas not asked tojuryinstant thethe

sur-of the conductfrom circumstantial evidencecharged actthe
186,O’Neill, 589 A.2d134 N.H. at atact.rounding allegedthe Cf.

aRather, beyondto find reasonablejurythe was asked1002-03.
referringwasdoubt, testimony,direct that shebased on the victim’s

Viewing the“privates.”to herher when she referredvaginato
intherefrominferences drawntestimonyvictim’s and all reasonable

State, foundjury could havemost favorable to the thelightthe
unlawfully toucheddoubt that the defendanta reasonablebeyond

vagina.victim’sthe

II. Exclusion Witnessof

ofthe trial court’s exclusion testi-defendant next appealsThe
witness, allegedlywitness. The whoproposedfrom a defensemony

after thedaysthree to fourgenitalsobserved the defendant’s
occurred, she observedwould have testified thatcharged assaults

of whichpenis,on some[the defendant’s]“cold-sore like blisters
over,” and swollenverythat his “looked redpeniswere crusted and

testimony onmoved in limine to exclude theand The Statepainful.”
diagnose anytoqualifiedthat witness was notgrounds:two the

observed, testimonythat was irrele-have and hermaylesions she
allegedto the observation.priorthe assaults occurredvant since

motion, ruling descriptionthat agrantedtrial court the State’sThe



of the condition of severalgenitals daysthe defendant’s after the
assaults was not relevant.

The ofdetermination the evidence is arelevance of matter
discretion,for the trial willcourt’s sound and we not overturn such

Walsh,a an ofdetermination absent abuse discretion. State v. 139
435, 436, 912, (1995).N.H. 655 A.2d 913 To an ofshow abuse

discretion, must that rulingthe defendant the court’sdemonstrate
clearly“was or prejudiceuntenable unreasonable to the of his

Hokanson, 721,719,v. 714,case.” State 140 N.H. 672 A.2d 715
(1996). if it “any tendencyEvidence is relevant has to themake

of is ofany consequenceexistence fact that to the ofdetermination
action or less itprobable probablethe more than would be without
evidence.” N.H. Ev. 401. that is isthe R. Evidence not relevant

, .inadmissible. N.H. EV. 402.R.
thatThe defendant the relevant itargues testimony was because

would have his had antestimonycorroborated that he active herpes
atoutbreak the time of the assaults. This toevidence tended

engagedestablish that the defendant could not in chargedhave the
acts, either contact aninvolving penisbecause sexual his during

extremelyoutbreak would have orpainfulbeen because the victim
herpeswould have contracted the virus from the defendant.

Based on the proof,defendant’s offer of the trial court
reasonably could have concluded that defendant tothe failed

aestablish medical between the hisproposed testimonynexus and
which would a ruling testimonyown that the wassupport relevant.

(1992).Smith, 524, 527, 611,See State v. N.H. A.2d135 607 613
theSpecifically, expert anydefendant’s medical failed to provide

testimony laytheconnecting witness’s observations to the defen­
testimony regarding penisdant’s the condition of his on ofdaythe

charged saythe assault. we thatAccordingly, cannot the trial court
abused its discretion in excluding testimony.the witness’s See
Walsh, 436,139 N.H. at 655 A.2d at 913.

III. In Camera Revieio

Finally, appealsthe defendant the trial court’s hisdenial of
motion for of topretrial in camera review DCYF records pertaining

101, (1992).Gagne,the victim. See State v. 136 N.H. 612 A.2d 899
order an into camera of ortrigger“[I]n review confidential

records, defendant aprivileged the must establish reasonable
probability that the records contain information that is material and

105, 901;torelevant his Id. at 612 A.2d at see v.defense.” State
(1995).Locke, 744,741, 602,139 N.H. 663 A.2d 604 The defendant
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in hisdenyingstandardmisappliedthat the trial court thisargues
motion.

showing triggerThe to an in cameranecessarythreshold
high.is not The mustunduly meaningfullydefendantreview

to hissoughthow the information is relevant and materialarticulate
so, ofpresent plausible theoryTo do he must a relevancedefense.

to of the docu­materiality justify protectedand sufficient review
39, (1987),ments, Ritchie, butv. 480 58 n.15Pennsylvania U.S.cf.

minimum,not that his is true. “At arequired prove theoryhe is to
concern, thanspecificmust some based on morepresenta defendant

that, willconjecture, probability, explainedin reasonable bebare
96, 99, 649sought.the information State v. 139 N.H.by” Taylor,

(1994).375, 376A.2d

review,triggerTo the defendant need not articulate the
Gagne,ofpurportednature” of the contents the records.“precise

105, Indeed, a requirementN.H. at 612 A.2d at 901. such would136
effectively superfluous, essentiallyrender review as the defendant

in hiswould have to obtain the information itself order to meet
The must amerelyburden. defendant demonstrate “reasonable

actuallythat the records contain the infor­probability” privileged
id.; Clinic,See Bronson v. The N.H.e.g.,mation. Hitchcock 140cf.

(1996)802-03, 665,798, of(showing677 A.2d 669 “reasonable
certainty”).require showingdoes not of “mathematicalprobability”

State, in prosecutor,Neither the its role as nor the defendant
169-C:25, (1994);direct IIIhas access to DCYF records. See RSA

(1994 1996). a ofSupp. Gagne providesRSA 170-G:8-a & means
discovering, limited intrusion of inthrough the initial camera

review, Ritchie,judicial (noting480 U.S. at 60 that full disclosurecf.
incompromise protectingwould State’s interest its child-abuse

information), relevantwhether and material evidence is in fact
105,in the 136 612 IfGagne,contained records. N.H. at A.2d at 901.

bar to in camera review is we risk thehigh, deprivingthe set too
of his due N.H.right process.defendant constitutional to See
I, 105,15; Inpt. Gagne,CONST. art. 136 N.H. at 612 A.2d at 901.

contrast, bythe harm information trialdisclosingdone the to the
in the first is Citycourt instance minimal. Leader v.Corp.UnionCf.

(1996)Nashua, 473, 478, 310,141 N.H. 686 314 thatA.2d (notingof
ofappropriate mayin camera review is where records causerelease

of privacy).invasion
trialThe court denied the defendant’s motion without opinion,

transcriptno itsproviding ruling. Havingreasons for reviewed the
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us,unsure, beforemotion, on the recordon the we arehearingof the
standard,Gagne explainedasappliedtrial court thewhether the

review ofabove, to in cameragrantwhetherdeterminingfor
105, at 901.N.H. at 612 A.2dGagne, 136documents. Seeprivileged

case, rulingcourt’sthis we vacate thecircumstances ofUnder the
If the trial courtof that test. on remandapplicationforand remand

Gagne,under thehas met his burdenthat the defendantdetermines
records, andof the DCYFan in camera reviewcourt should conduct

that wouldcontain evidencethe recordsthen determine whether
atnecessary” to the defensereasonablyandhave been “essential

evidence, court should ordersuch thetrial. If the do containrecords
admittingof not thethat the errora new trial unless it finds

a reasonable doubt.beyondharmlessevidence in the first trial was
106-07, 612 A.2d at 902.id. atSee

in remanded.part;in vacatedpart;Affirmed

All concurred.
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