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judicialHillsborough-northern district
No. 95-753

HampshireNewThe State of

v.

BartonJohn

6, 1997November

(Richard Lehmann,Howard,R. attorney general J.Jeffrey
on and forattorney, orally),the brief the State.

Barth, defender, Concord,assistant of briefappellate byJoachim
fororally,and the defendant.

j. Barton,THAYER, defendant,a the ofjury convicted John
(1996). Theattempted burglary. appealsSee RSA 635:1 defendant

J.)conviction, asserting Superior {Lynn, imper-that thehis Court
jurythe themissibly underlying by instructingamended indictment

(1996).111(a)626:8,RSA Weregarding accomplice liability. See
affirm.

sufficiently the as aunderlying chargedThe indictment defendant
to At conclusion the State’sattempted burglary.an the ofprincipal

case-in-chief, to dismiss. The trial court deniedthe defendant moved
motion, that if did allreasoning performeven the defendant notthe

the the defendant as anpersonally, jury guiltyof the acts could find
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accomplice because the supported findingevidence a that the
defendant inacted concert with principal.a After instructing the
jury specificthe ofregarding attemptedelements the burglary
offense, judgethe further instructed them regarding accomplice
liability, explaining that

maydefendant be of a[a] convicted crime he didalthough
not allpersonally perform of the conduct which constitutes

words,the In other lawoffense. the thatrecognizes there
may be a of in activity justdivision labor criminal as there
is in or inbusiness many dailyother activities of life. A
person who in the aparticipates bycommission of crime

todoing some act aid or another inassist the commission of
a purposecrime and who does so with the of promoting or

just guilty,the crime is infacilitating as if the crime is fact
committed, ifas he or she had personally performed each

instep the commission of offense.the

The jury guiltyreturned a trialverdict. The court denied the
verdict,defendant’s to appealmotion set aside andthe this followed.

The arguesdefendant that the trial court’s instruction impermis-
sibly I,amended the indictment in violation of part article 15 of the
New Hampshire Constitution by allowing jurythe to consider
evidence ofsupporting uncharged accompliceelements liability.

(1990).Elliott, 759, 764, 304,State v. 133 N.H. 585 A.2d 307 The
defendant this error requiresasserts automatic Id.reversal. Alter-
natively, the that heargues languagedefendant relied on the 'of the

prejudice 764-65,indictment to inhis his defense. Id. atpreparing
307; Erickson, 519,585 A.2d 515, 23,at State v. 129 N.H. 533 A.2d

(1987).25

respondsThe that trialState the court did not err because
an allegesindictment that aprincipal liability for substantive

liabilityoffense also foralleges accomplice that offense. We agree
and hold that as a matter of law an accomplice instruction does not
amend an allegingindictment anprincipal liability because indict­
ment a defendantcharging allegesas a alsoprincipal accomplice
liability.

accessories,The common law distinctions principalsbetween and
see, 76,e.g., Lacoshus, 80, 203,State v. 96 N.H. 70 A.2d 206-07
(1950); Demos, 321, 125318, 426, (1924);State v. 81 N.H. A. 428 State

Buzzell, 257, (1878),v. 58 N.H. spawned258-59 technicalseveral
rules proceduraland fostered difficulties. 2See W. LAFAVE & A.
SCOTT, JR, 6.6(d) (1986).§SUBSTANTIVE CRIMINAL LAW at 130 It
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law thethat has abolished distinctionsnoteworthy federalis
abets,“aids,accomplices, making whoeverprincipals andbetween

commands,counsels, or its orprocuresinduces commission” com­
as 18 U.S.C.personally punishable principal.amits an offense

2(a) (1994). every hasAdditionally,§ federal circuit that considered
when the defen­accomplice liabilityof an instructionproprietythe

asas that one indictedprincipalwas indicted a has determineddant
upon showing the defendantmay be convicted evidenceprincipala

in commission of the substantivetheaided and abetted another
(1st607,Sanchez,v. 917 611 Cir.States F.2doffense. See United

denied, (1991); v. 4641990), Taylor,977 States499 U.S. Unitedcert.
(2d 1972);240, F.2dForsythe,United States v. 560F.2d 241 n.1 Cir.

(3d 669,1977); Duke,1127, F.2dCir. United States v. 4091136 n.15
(4th 1969), denied, (1970);1062 Statescert. 397 U.S. United671 Cir.

(5th 908,Cir.), denied,Gordon, 965, 482 483v. 812 F.2d 969 cert. U.S.
(6thLester, 68,(1987);1009 v. 363 F.2d 72 Cir.U.S. United States

1966), denied, (1967); Moya-­1002 United States v.cert. 385 U.S.
(7thGomez, 706, 1988), denied, 492 908860 F.2d 756 Cir. cert. U.S.

(8thLincoln, Cir.),(1989); 255, cert.States v. 925 F.2d 256United
denied, (1991); Sannicandro,1222 v. F.2d501 United States 434U.S.

(9th321, States, 434,1970); 357 438324 Cir. Lawrence v. United F.2d
(11th(10th 1966); Martin, 1404,v.Cir. United States 747 F.2d 1407

(1985);1984), denied, F.2d v.reh’g Kegler,Cir. 756 885 United States
(D.C. 1984).190,F.2d 200-01 Cir.724

statutorilyofOur has followed the modern trendlegislature
626:8abolishing these common distinctions. See RSAantiquated law

(1996). 1967, chapterin theSpecifically, legislature enacted RSA
(Criminal Another;for of seeLiability Complicity),590-A Conduct

346:1,1967, from 2.06 of ModelLaws which was derived section the
OF TO RECOMMEND CODI-Penal Code. See REPORT COMMISSION

(1969)§LAWSFICATION OF CRIMINAL 571:8 Comments [herein-
Code, made inafter The Criminal enacted and effectiveREPORT].

626:8,1973, substantivelycontains RSA which is identical to RSA
aexcept for the omission of few sections containedchapter 590-A

1971,REPORT, supra;in the See Lawscompareelsewhere Code.
626:8) 1967,containingthe Criminal with Laws(enacting518:1 Code

590-A).(enacting chapter346:1 RSA
to Model Code from which ourThe comment the Penal section

liability isaccomplice explains:statute derived

of complicityThe differentiates the different modessection
Itpurpose developingin a crime for of their content.the

not, however, that distinctionscontemplatedoes such
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proceduralshould have As insignificance. the states that
have abolished the la-w prin-common distinctions between

accessories, itciples and ivould under this tosuffice draft
charge commission the substantive crime.of

Model l,§Penal Code and Commentaries 2.06 comment at
(1985) omitted)(footnote added).299 (emphasis

Morin, 113,In (1971),State N.H.v. 111 276 A.2d 476 we
590-A,interpreted RSA chapter substantivelythe prede­identical

cessor to RSA 626:8. The indictments in Morin thatalleged each
114,defendant “in with”acted concert his co-defendants. Id. at 276

A.2d at 477. The argueddefendants that the indictments failed to
allege any for conductlegal responsibility the of their co-defen­

114,dants. Id. at 276 A.2d at 476. Explaining that “the different
crime, 590-A,modes of in a incomplicity as set out RSA ch. are not

of procedural significance,” we determined that it was sufficient
under the statute for an indictment charge“to commission of a

regardcrime without to the common law distinction between
116,atprincipal accessory.” (quotationsand Id. 276 A.2d at 478

omitted); Thresher, 63, 69, 578,see also State v. 122 N.H. 442 A.2d
(1982).581 We held that the indictment need not allege legalthe

590-A,of RSA andprinciples chapter concluded that the defendants
in awere thatcharged permitted adequatelymanner them to

Morin, 116-17,a 111 N.H.prepare defense. at 276 A.2d at 478.
Likewise, chapter 590-Abecause RSA and RSA 626:8 are substan­

identical,tively the issue in thiscritical case is whether the
chargedindictment the in a manner toadequate permitdefendant

478;117,him to a id. atprepare defense. See 276 A.2d at see also
Thornton, 532, 537, 791, (1995);State v. 140 N.H. A.2d669 797 State

Horne, 255-56,254, 121, (1984); Sanchez,v. 125 N.H. 480 122A.2d cf.
611; Doles, 15,People 1990),917 F.2d at v. 564 Div.N.Y.S.2d 16 (App.

655, (N.Y.denied, 1991);appeal 568 N.E.2d 577 N.E.2d 1066 Com. v.
(Pa.Potts, A.2d 287, 1989),566 Super. granted,293 Ct. allocatur 582

1990).(Pa.A.2d 322

to sufficiencyThe test determine the of the indictment is
whether providedit the defendant with informationenough to
adequately 648,his v.prepare Champagne,defense. State 125 N.H.
651, 1161, (1984).484 A.2d question1163 The is not whether the
indictment could have been more certain and butcomprehensive,
whether it enoughcontains the elements of the offense and facts to
warn specific chargesthe defendant of the him. v.against State

(1992).366,360, 1045,Hermsdorf, 135 N.H. 605 A.2d 1048 The
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insufficiently chargedindictmentarguedoes not that thedefendant
as aattempted burglary principal.him with

inappositerelies areon which the defendantThe cases
solely as anchargedwasin cases the defendantbecause those

as aexpressly chargedwaswhereas here the defendantaccomplice,
646-47, 1156,Abbis, 646, A.2d125 N.H. 484v.principal. See State

190, 191-92,(1984) 442(indictment); 122 N.H.Lurvey,State v.1157
(1982) (information); Etzweiler,592, v. 125 N.H.StateA.2d 593 cf.

(1984)870, of indictments57, 63-65, (quashing480 A.2d 873-75
chargingindictmentsonlyas a leftcharging principaldefendant

issue). consideringIn thean at the casesaccomplicedefendants as
accompliceandalleging principalof indictments bothsufficiency

stringentto a lesssubjectedhave the indictmentsliability, we
alleging onlyindictments accom­imposed uponstandard than that
69,Thresher, 442 at 581122 N.H. at A.2dliability. Compareplice

Horne,63-65,Etzweiler, at 873-75 andwith 125 N.H. at 480 A.2d
121-22; Morin, 116-17,255-56, 111 N.H. atA.2d at125 N.H. at 480 cf.

(indictment “in concertallegingA.2d at 478 defendants acted276
tosufficiently permit prepara­with” co-defendants understandable

defenses). have beention This is the first time weof defendants’
sufficientlyan indictment a substantivechargingwithpresented

indicatingbut noprincipal, containing express languageoffense as a
Consideringis also that theaccomplice liabilitythat intended.
liability forprincipal accomplice chargingdistinction between and

Doles, 16,atsignificance,lacks see 564 N.Y.S.2dpurposes practical
ansufficiently charged bywe hold that when a defendant is

is sufficient to allow theprincipal,indictment as a the indictment
to a to the substantive offense forpreparedefendant defense

liability.orprincipal accomplice

Affirmed.

All concurred.


