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mightsome to plaintiff’sconsider be the inappropriately blunt
expressions of his religious beliefs.

In light of the foregoing, the ofportion the master’s decree
returning the visitation previouslyschedule to that approved by the

affirmed,court is while the plaintiff’srestrictions on the religious
withactivities his son during those visitation times are vacated. We

remand to the trial court for consideration of the imposition of
restrictions in the theevent defendant can demonstrate harm to the
child as a result of the plaintiff’s conduct.

in vacated inpart; part; remanded.Affirmed

All concurred.
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(Chris-BA.,Borofsky, Letvis Amodeo-Vickery,& of Manchester
topher A. Bandazian on the brief and orally), plaintiff.for the

Starr, Peters, (DavidChiesa,Wadleigh, Dunn & of Manchester C.
Dunn on orally),the brief and for the defendant.

JOHNSON, In interlocutory 8,J. this appeal, see SUP. CT. R. the
defendant, M.D.,Dr. Donald Kinley, appeals the decision of the

J.)Superior Court {Lynn, denying the defendant’s motion to dismiss
jurisdiction.for lack of personal We reverse.

injuriesThis case arises out of allegedly by plaintiff,sustained the
Mosier, Sr., 1985,E.Wayne in June after he was released from the

emergency room at Brattleboro Memorial inHospital (hospital)
Brattleboro, plaintiffVermont. The had been involved in a motor-
cycle inaccident Brattleboro that dayearlier and was tobrought the
hospital there,ofcomplaining severe back pain. plaintiffWhile the
asked to be transferred to a veterans administration hospital for

defendant,treatment. The an orthopedic specialist, byconsulted
telephone with the attending emergency room physician regarding
the plaintiff’s release from the hospital. plaintiffThe was subse-
quently released and inplaced the back seat of a friend’s car without
immobilization transportfor to a veterans administration hospital in
Boston, Massachusetts. The plaintiff alleges that travelingwhile
through HampshireNew en route to the veterans administration
hospital, he suffered additional injury to his as aspine result of the
improper immobilization allegedly authorized by the doctors and
hospital.

plaintiffThe in 15,filed suit New Hampshire 1991,on May
alleging negligence defendant,on the ofpart the hospital,the and

emergencythe room physician. Following a of proceduralseries
here,notsteps relevant superiorthe court ruled that it has personal

jurisdiction over the defendant. This interlocutory appeal followed.
In its order granting the defendant’s motion to allow an interloc-

utory appeal, the superior court asked this court to determine
awhether “defendant must . . pursue. an immediate interlocutory

ofappeal that,issue of personal jurisdiction][the penalty... on if
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so other and proceedsnot do and instead raises his defenseshe does
trial, to waived his to obtainrightto he will be deemed have

the to briefcourt of that issue. We orderedsupreme partiesreview”
andpersonal jurisdiction proceduralboth issue of theargueand the

the court.by superiorraisedquestion spontesua

I. In Personam Jurisdiction

courts cannotargues HampshireThe defendant that New
theplaintiffhim. “The bearsjurisdictionexercise overproperly

facts todemonstrating personalof sufficient establishburden
166,N.H.Phelps Kingston,over the defendant.” v. 130jurisdiction

(1987).170, 740, togeneral applicable536 A.2d 742 Unlike the rule
claim,failure to state a “whengroundmotions to dismiss on the of

only pleadmustjurisdictional challenged, plaintiffsfacts are not
beyondbut must thejurisdiction, gofacts sufficient to alsosupport

v.Recordsproof.”and make affirmative Brotherpleadings
714,Publishers, 322, 324, 682 716141 N.H. A.2dHarperCollins

(1996) omitted), denied,(citation, 117and brackets cert.quotation,
(1997). however,jurisdiction,ofshowing1106 A primaS. Ct. facie

325,a at 682sufficient to overcome motion to dismiss. Id.will be
A.2d at 716.

above, the allegedIn addition to recitedallegations plaintiffthe
his thefollowing jurisdiction. Althoughto claim ofsupportthe facts

inpractice Hampshire,has been licensed to Newdefendant never
ispatientof his total caseloadapproximately percentfifteen

regularlyTheHampshireof New residents. defendantcomprised
providers. SinceHampshireto New medical servicepatientsrefers

1980, andhas accepted Hampshire patientshe New Medicaid
thatDuringto Hampshiresubscribers New Blue Shield.Cross/Blue

oftwenty-two sixperiod, employed people,same time the defendant
New Hampshirewhom were residents.

ofarising out the defendant’splaintiff allegedThe also contacts
“was anon the staff. He that the defendantposition hospital argued

servant, hospital,staff member” of theagent, employee and/or
hospitalTheHampshirewhich itself has numerous New contacts.

Hampshire, specifically,its in Newallegedlyhas advertised services
book, mayandPages Keene-Peterborough phonein theYellow ofthe.

addition, theHampshire newspapers.advertised in two New Inhave
of short service” announcementssponsored “publica serieshospital

andreaching Hampshire,on radio stations Newthat aired Vermont
1990,1982 theNew radio station. Between andHampshireon one

andHampshire patientstreated three thousand Newhospital over
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health careHampshireto various Newpatientshas referred
providers.

involves ajurisdiction typicallyinto a court’sinquiryThe
authorized, first, under themust beanalysis. “Jurisdictiontwo-part

second,statute, processdue clauseand under thelong-armState’s
States Constitution.”amendment to the Unitedof the fourteenth

Records, 324, Hampshire’s141 N.H. at 682 A.2d at 715. NewBrother
an ofwho is not inhabitant“Any personstatutelong-arm provides:

this state . . .. . commits a tortious act withinstate and who .this
courts of this state.”jurisdictionto of thesubmits himself ... the

(1997). onlyfact that the510:4, I held that “theWe haveRSA
not precludewithin the State does Newinjury occurredalleged

jurisdic­to theirfrom a non-residentsubjectingcourtsHampshire
waslong reasonablystatute” so as itlong-armtion under the

would be felt here.injurious consequencesforeseeable that the
omitted).173, 744 We(quotationN.H. at 536 A.2d atPhelps, 130

was aware thatwith the trial court that because the defendantagree
a administrationbeing transportedwas to veteransplaintiffthe

immobilization, reasonably“it wasin Boston withouthospital
throughDr. that would travelKinley plaintiffforeseeable to the

injuryhis there.” It was alsoHampshireNew and could exacerbate
by travelingreach Bostonplaintiff mightforeseeable that the

Massachusetts; however, that does notandthrough only Vermont
that thereasonably plaintiffthe fact that it was foreseeablechange

through Hampshire.would travel New
jurisdictionwhether the exercise of over theWe next determine

clause. “Thecomport processdefendant would with the federal due
of Amendment to the UnitedDue Process Clause the Fourteenth

apermits personal jurisdiction over defendantStates Constitution
minimum contactsanyin with which the defendant has certainState

such that the maintenance of the suit does not offend traditional
Records,Brother 141play justice.”notions of fair and substantial
omitted).324, (quotations ellipsesN.H. at 682 A.2d at 715 and

activity relationshipThe unilateral of those who claim some
satisfya cannot the require-with nonresident defendant

ofapplicationment of contact with the forum State. The
with and nature of thevary qualitythat rule will the

activity,defendant’s but it is essential in each case that
act whichby purposefullythere be some the defendant

avails of of activities withinprivilege conductingitself the
State, thus andinvoking protectionsthe forum the benefits

of its laws.
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(1958).Denckla, 235, 253Hanson v. 357 U.S.

ais allowsprocessbefore us whether due.questionThe
Hampshireto into a Newin Vermont be haledconsulting physician

emergencyto an room doctor.providedcourt based on instructions
rules havedoctor-patient litigation, specialcontext ofthe.-“In

is asserted over a doctorjurisdictionto that personalevolved ensure
ofprivilegesavailed of theonly purposefully [himself]when has[he]

Kennedy v. Free­patient’swithin state.”conducting [his]activities
(10th see, Johnson,1990);man, 126, v.e.g., HoganF.2d 129 Cir.919

(Wash. 1984)198, that a number of(noting201 Ct.692 P.2d App.
context, “con­malpracticerule that in medicaljurisdictions follow
maypolicy precludeand considerations”stitutional restrictions

forum).intortious act was committedjurisdiction thougheven
in belief that itjurisdictional groundedrules are thespecialThese

justice,”fair andplaythe “notions of substantialwould violate
(1945)310,326 316Washington,International Shoe Co. v. U.S.

omitted), in due clause of theprocessembodied the(quotations
amendment, id., subject physiciansee to a nonresidentfourteenth

jurisdiction foreignlocal to the of aessentially practicewith an
See,emergency patient. e.g.,actions of an roombased on thecourt

(D.N.M. 1987).173, fashioning177 InOstergard, Supp.Beh v. 657 F.
rules, funda­recognizedcourts have thespecial jurisdictionalthese

the streamgoods enteringmanufacturedmental difference between
v.of commerce and consumers of medical services. See Glover

(D.308, 1978); 692 P.2d atHogan,462 F. 310-11 Neb.Wagner, Supp.
201.

that nature of services is that[medical]While it is true the
done,if their will there-they negligently consequencesare

itpatient may go,. . . would beafter be felt wherever the
inpermitto a suit whatever distantfundamentally unfair

hismay carry consequencesthe ofjurisdiction patientthe
treatment. . . .

661,Supp.375 F. 667University Hospital,v. New YorkGelineau
added)(D.N.J. 1974) no(holding Jerseythat New had(emphasis

in Newjurisdiction patientNew York defendant who treatedover
1972)(9th287,York); 459 F.2d 290 Cir.Wright Yackley,see v.

“voluntary,fromnonresident doctor’s activities(distinguishing
. . . which is directed at various statesactivityeconomicinterstate

states”). havesoughtin in those Courtsorder to benefit from effects
jurisdictional rules even when it was foresee-applied specialthese

See,jurisdiction. e.g.,that the would travel to the forumpatientable
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1981)(E.D.1328, Ky.Ziesmann, F. 1332Supp.526v.Kennedy
ofjurisdictiontoOhio doctorunfair to submit(unconstitutionally
inwould be feltthat effectalthough foreseeablecourtsKentucky

(fact thatit is foreseeable202 thatforum); P.2d atHogan, 692
insufficient).istravel to forumwouldplaintiff

this rule isthat ofFurthermore, adoptionhave foundmany courts
citizens.of theirin the best interest

is aof services[medical]tortious renditionThe idea that
to have been committedcan be deemedtort whichportable

whollyforeseeably were felt isconsequencesthewherever
ofin serviceshavingthe interestpublicinconsistent with

in particularMedical servicessort available.generallythis
as tothe doctor’s concernsbyproscribedshould not be

of hiscarry consequencesthemaypatientwhere the
uponbe calledmayin distant lands heand whattreatment

it.to defend

see, Buck,289-90; F. Supp.v. 938e.g.,at SandersWright, 459 F.2d
1996).(W.D.532, Ark.537

on lack ofa motion to dismiss basedto defeatConsequently,
thanmust contacts otherplaintiff pleadajurisdiction,personal

emergency patientthe roomtreatingfrom the act ofarisingthose
jurisdiction.of Seejustifyto this State’s exercisethat are sufficient

isBeh, analysis177. essential element of the657 F. at TheSupp
directed his activities towardpurposefullyphysicianwhether the

due processsuch that it would be fair under thethe forum State
See, e.g.,jurisdiction.to the forum’ssubject physicianclause to that

Freeman, 129; Sanders, 938 F. atSupp.v. 919 F.2d atKennedy
537-38.

bar,to case at weanalyticalthis framework theApplying
to justifythe were insufficientpled by plaintiffhold that the facts

First,jurisdiction over the defendant.personamthe exercise of in
simplydefendant is not warranted becausejurisdiction over the

andHampshireare New residentspatientssome of the defendant’s
from Newaccepted payments Hampshirehas insur­the defendant
above,As noted the fact that residentsproviders.and medicareance

isfor treatment alonephysicianof a forum travel to a nonresident
his toto that the directed activitiesphysiciannot sufficient show

v. 655 F.Ashraf, Supp.from the forum. See Nicholaspatientsattract
1987)(W.D. is not1418, of referrals from forum(acceptance1419 Pa.

Roberts, Supp.v. 417 F.jurisdiction);to Soaressufficient establish
1976)(D.R.I. to304, taking any“without action(treating patient307
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jurisdiction);solicit is not sufficient to establish[patient’s] case”
173-74, Furthermore,Phelps, 130 N.H. at 536 A.2d at 744. accep-

of from out-of-statepayments companiestance insurance and
notagenciesout-of-state welfare is sufficient to show that the

availed himself of the ofphysician purposefully privilege conducting
Nicholas,activities within the forum 655 F. at 1419Supp.State. See

jurisdictionto find over West who(declining Virginia doctors
Pennsylvaniareimbursement fromaccepted department);welfare

(R.I. 1986)1373,Almeida v. 506 A.2d 1375-76Radovsky, (declining
jurisdictionto find over Massachusetts doctors who accepted pay-

provider).ments from Rhode Island insurance But see Kenerson v.
1985).(D.Stevenson, 792,F. ItSupp.604 795 Me. would be unfair to

subject a physician jurisdictionto the of a Stateforeign simply
that fromphysician accepted payment public privatebecause a or

foreigninsurer in the State for services inprovided physician’sthe
home State.

Secondly, the mere fact that the defendant employed some New
Hampshire Hampshireresidents and made referrals to New medical

is not of a contactproviders attractingindicative directed toward
Gelineau,New to hisHampshire patients practice. Supp.See 375 F.

at 666 forum residents not of(employing purposefulindicative
(forumavailment); Roberts,Soares v. 417 F. at 307 lackedSupp.cf.

case).jurisdiction where doctor took no action to solicit patient’s
aThirdly, hospitalthe defendant’s status as staff member does not

require analysisthat we include in our the hospital’s own contacts
(1984)Jones, 783,with the forum. Calder v. 465 790U.S.Cf.

(individual defendants’ contacts with forum are not to judgedbe
there).toaccording employer’s activities “Each defendant’s con-

tacts with the forum State must be individually.”assessed Id.
Furthermore, jurisdiction over afinding nonresident defendant
doctor of his affiliation a foreign hospitalbecause with would “turn[]

Soares,principal-agent conceptthe on its head.” 417 F. at 307.Supp.
Although hospital’suse of the contacts with New wouldHampshire

itself,be in anappropriate analysis jurisdictionof over the hospital
the cannothospital’s “corporate activities be used to establish
minimum contacts of a corporate agentnonresident who did not

anyin the forum activities in respect.” Id.participate
holding todayOur with our decision in 130comports Phelps, N.H.

166, A.2d 740. that Hampshire536 There we held New courts could
dentist,jurisdictionexercise a inpersonal practicingover Maine

State,that in a malpractice injuryaction where the occurred in New
175,atHampshire. Id. 536 A.2d at 745. We towere careful

emphasize that we did not hold that the negligentdefendant’s
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wasplaintiffthebecausejurisdictionconfercouldby itselfconduct
173, Instead “itA.2d at 744.at 536Id.resident.Hampshirea New

that determinesHampshireNewhis contacts withtotality ofis the
174, A.2d atId. at 536Hampshire.”in Newto suitsubjectisthat he

“of thePhelpsin wasplaintiffthejurisdiction because744. foundWe
to attract.” Id.soughtforum contactsthat defendant’stype

signifi-were morePhelpsinMoreover, contactsthe defendant’s
in Phelpsdefendantcase. Thepresentin theallegedthosecant than

a validto holdand continuedHampshirein Newpracticedhad
placedalso173, at 744. He had536 A.2dhere. Id. atdental license
incirculated thethat werePagesin the Yellowan advertisement

to173-74, were carefulA.2d at 744. WeId. at 536area.Portsmouth
case, plaintiffsfromNancy Phelps,in thatplaintiffthedistinguish

defendant, variousthroughthatstating “[t]heMosier bylike Mr.
tohimself attractive Newmeans, madesought andpurposely

who, day-to-daycourse of theirordinaryin theHampshire residents
possessing particularactivities, to seek anecessary [doctor]found it

case,in this174, plaintifftheA.2d at 744. UnlikeId. at 536skills.”
defendant’s]on“arrive[] [thein did notPhelpsthe plaintiff
the ofprecisely typewasShesolely by happenstance.doorstep

to obtain.” Id.actively soughtthe defendantwhose businessperson
a nonresi­that “[w]henin other contextsAlthough we have held

Hampshire,acts intortious Newallegedlyperformsdent defendant
jurisdiction,”hasfinding Hampshirea that Newdoubt cloudslittle

325,Records, (quotationA.2d at 716141 at 682Brother N.H.
relationships, plaintifftheomitted), of doctor-patientin the context

jurisdictionexercise ofjustifyfacts to themust additionalplead
201-03.692 P.2d atHogan,defendant. Seeover a nonresident

establishinghis burden offailed to meetplaintiffBecause the
defendant, rulingthe trial court’sthe we reversejurisdiction over

the defendant.jurisdiction overHampshire personalNew hasthat

II. ProcedureAppellate

ordered therequest,court’s wesuperiorIn to theresponse
following question:to brief theparties

the trial court’schallengedwho hasWhether a defendant
him must an immediatejurisdiction pursueoverpersonal

to have waivedto court or be deemedappeal supremethe
jurisdiction?personalthe issue of

or waiveappealan immediatethat a defendant must seekWe hold
onruling personalcourt’sattack the trialabilitythe to later

fullybe[jurisdictional]that issue[s]is essentialjurisdiction. “[I]t
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litigated before the case continues. jurisdictionThe issue of is not
only separate, but preliminary,also and reasonable procedure

that,demands it be finally decided before other ofissues the
litigation Marable,are 192, 193-94,reached.” Morel v. 120 N.H. 412

(1980) omitted).747,A.2d Furthermore,748 (quotation it would be
unfair to force a expenddefendant to the time and resources

tonecessary mount a ondefense the merits if the court has no
personal jurisdiction over the defendant.

We also hold that henceforth appeals from a denial of a
motion to dismiss based on in personam jurisdiction will be
governed by Supreme Court Rule 7. We will not require defendants
challenging personal jurisdictionthe of courtthe to receive the
signature of the presiding beforejudge pursuing an interlocutory

8(l)(d).appeal. course,See SUP. R. discretion,CT. Of we retain the
7,under Rule to to accept anydecline such appeal. See SUP. CT. R.

7.

Reversed.

All concurred.
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