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(JohnHonran, Kissinger,C.acting attorney generalM.Steven
brief, Rice,Ann M. assistanton the andattorney general,assistant

attorney general, orally), for the State.

Association, (Christopherof Franklin J.Seufert Professional
brief, orally), for theon the and J. SchultzWilliamSeufert

defendant.

(Smukler,JOHNSON, jury Superiora trial in CourtFollowingJ.
J.), defendant, Summers, two counts ofDonna was convicted ofthe

i.e., by fraud orobtaining drugscontrolledshopping,”“doctor
(1995).318-B:2, Xll-a The defendantmisrepresentation. See RSA

denied her motionerroneouslythat the trial courtappeals, arguing
records, consoli-from hersuppressto evidence obtained medical

trial, the State tothe criminal for and allowedcomplaintsdated two
immediately to trial. We affirm.complaints prioramend the two
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investigation byof an commenced StatecomplaintsThe arose out
Franklinbyafter she was notified aTrooper Nancy WigginPolice

to an alteredattempted passthat the defendant hadpharmacy
whether otherTrooper Wiggin sought to determineprescription.
by inspectingfor thehad been filled defendantprescriptions

318-B:9, IRSAkept by pharmacies.records area Seeprescription
1996).(1995(1995), 1996), aFinding:25 thatSupp. (Supp.:12 &

doctors, hadbynumber of written differentlarge prescriptions,
multiple pharmacies, Trooperfor atbeen filled the defendant

following questions:asked theWiggin contacted each doctor and
defendant, the doctor waswhether the doctor knew the whether

treatment andreceiving pre-aware that the defendant had been
andscriptions practitioners being byfrom other while treated

receiving being questioned, whyfrom the doctor andprescriptions
i.e.,defendant,drugdoctor had a controlled for theprescribedthe

in toproblem complainedwhat medical the defendant had of order
also asked doctor forprescription. Trooper Wigginobtain the each

relating prescribedrecords to medications the doctor had forany
provided Trooper Wigginthe defendant. Each doctor with the

information.requested
that warrantlessargues Trooper Wiggin’s procure-The defendant

rightment of her medical information violated her “to be secure
of person,from all unreasonable searches and seizures h[er] h[er]

CONST,houses, I,and all N.H.papers, possessions.” pt.h[er] h[er]
challenge Trooper Wiggin’sart. 19. The defendant does not inspec-

tion, 318-B:25,to RSA of records orpursuant pharmacy prescription
Rather,in with RSA 318-B:12. the defen-profiles kept compliance

obtained, warrant,objects Trooper Wiggindant to without ahaving
318-B:12,information thatbeyond compiled under RSA such as the

particular problems complainedmedical the defendant of in order to
forget prescriptions drugs.the controlled

I,defendant first that 19part protectsThe asserts article
only person property,not her and but also her “reasonable expec­

States,inprivacytation of her medical records.” Katz v. UnitedCf.
(1967) (adopting privacy389 U.S. 347 the reasonable ofexpectation

foranalysis purposes determiningof whether an invaded isinterest
one that is ofprotected under the fourth amendment the Federal
Constitution). adopted expecta­This court has not the reasonable
tion of as a basis forprivacy determining scope protectiontest the of

I, Constitution,by partafforded article 19 of our State see State v.
Pinkham, 188, 189-90, 589, (1996),141 N.H. 679 A.2d 590 and we

to do in this solelydecline so case. Since the defendant relies on the
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Constitution, not consider whether the searchState we need
Atlantic Connec-AppealFederal Constitution. Seeviolated the of

(1992).861,510, 514-15,tions, N.H. 608 A.2d 865135

princi­case under our settled constitutionalAnalyzing the
activities consti­Trooper Wiggin’sfirst whetherples, inquirewe

I,of article 19. See State v.meaning parta within thetuted search
(1983).101, 104, 571,McGann, 467 A.2d 573 “[I]n124 N.H.

a for of our Consti­purposeswhat constitutes searchconsidering
antution, ordinarily bya aimplies questwe have stated that search

law, that which isplacesa into hidden forpryingofficer of the
523, 710,Pellicci, 533, 716v. 133 N.H. 580 A.2dconcealed.” State

omitted).(1990) (quotations

bythat effort therejected argument anytheWe have
withinshould be treated as a searchto obtain evidencegovernment

because it is inconsistent withof the State Constitutionmeaningthe
Valenzuela,cases. See v.agent-informerof the Statereasoningthe
denied,1252, (1987),175, 186-88, 1260-62 cert. 488130 N.H. 536 A.2d

(1988). characterizingdissuade us from1008 Similar concernsU.S.
as a in terms. We seeactions search constitutionalTrooper Wiggin’s

difference, analysis, Trooper Wigginno in a constitutional between
voluntarily previouslydisclose informationthe doctors toasking

for thepolice arrangingthe defendant and theconveyed byto them
for ofvoluntary agents purposeact as or informers thedoctors to

conversation,in a the contents of whichthe defendantengaging
to v. 128 N.H.police. Kilgus,would then be disclosed the See State

(1986).577, 592, 231, with thatagreeA.2d 241 We the State519
not a search for ofpurposesactions did constituteTrooper Wiggin’s

the State Constitution.

onargumentbases her constitutional theThe defendant
disclo­evidentiary privilege againstandstatutoryexistence of her

between a and herpatientsure of confidential communications
1996); R. EV. The329:26 N.H. 503.physician. (Supp.See RSA

validly agreethat doctors could not to revealarguesdefendant the
best,or,alone held the at thatprivilege,the information because she

on theshared a interest basedpossessoryshe and the doctors
herof her medical records and eviden­physical possessiondoctors’

This is withoutargumentto their disclosure.tiary privilege prevent
infor­applydoes not to thephysician-patient privilegemerit. The

statute;entirely byis conferredprivilegemation obtained here. The
599, 603,Elwell,law. v. 132 N.H.it did not exist at common See State

(1989). in1002, legislature privilege1005 The revoked the567 A.2d
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thatprecisely alleged by providingthe circumstances here “[infor-
communicated to a in an topractitioner unlawfullymation effort

drug, unlawfully procurea controlled or to the administra-procure
any drug,tion of such shall not be deemed a communi-privileged

(1995).cation.” RSA 318-B:21

arguesThe defendant further that even if the medical
318-B:21,privileged byrecords are not reason of RSA thewhether

inperpetratecommunications were made to a fraud must be decided
by magistrate priorthe first instance a neutral and detached to the

disagree.records’ disclosure. We The defendant is essentially
urging imposethis court to a warrant-like on therequirement

decided, however,physician-patient privilege. alreadyWe have that
no warrant was inrequired because there was no search the

Smart, 639,constitutional sense. As we stated in State v. 136 N.H.
664, 1197, 1213, denied, (1993),A.2d622 cert. 510 U.S. 917 “[be­

required, neutralitycause no warrant was neither was the and
judicialof adetachment officer.”

onpointThe second which the defendant contends the trial
court is in motiongrantingerred the State’s to consolidate the two
complaints of doctor for a trial.shopping single We will not reverse
the trial court’s on a motion toruling consolidate unless the
defendant is able to show an abuse of the trial court’s Seediscretion.

(1991).97, 101, 502,Bergmann,State v. 135 N.H. 599 A.2d 505
crucial question rightis whether the defendant’s to a fair“[T]he

omitted).trial was jeopardized by non-severance.” Id. (quotation

The defendant contends that the consolidation prejudiced
right byher to a fair trial her fromprecluding testifying as to either

where, consolidation,complaint absent she would have testified as to
one but remained silent as to the other. The defendant’s claim must
fail unless she can make a “convincing showing that had both[s]he
important testimony giveto concerning strongone count and a need

Manna,to refrain from on the v.testifying other[].” State 130 N.H.
(1988)306, 310, 284,539 A.2d 286-87 (quotation and brackets

omitted).
consolidate,In objectionher to the State’s motion to the defen-

stated,dant “It also may come that the Defendant will wish to
testify regarding complaints,one of these particularly complaintthe
regarding throughthe November 20 30 chargesNovember and
would not wish testifyto theregarding complaint alleging the

1January through 17.” This conclusory[sic] statement falls
considerably short of a convincing showing.
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that defendantit is essential theshowing,In such amaking
— nature of theregarding theinformationpresent enough

one count and h[er]to ontestimony givewishes[s]he
— satisfytotestifyto on the otherwishingfor notreasons

is and toprejudice genuineclaim ofcourt that thethe
of econ-the considerationsweighit tointelligentlyenable

theagainstin administrationjudicialomy expeditionand
with torespectin a free choicehavinginterestdefendant’s

testifying.

1968)(D.C.958,States, (quotationF.2d 977 Cir.401Baker v. United
omitted).

that theappealfirst time onasserts for theThe defendant
that she hadto wascomplainthave as onetestimony givenshe would

by the otherbeingwas treatedthat sheinformed each doctor
argumentthiscould have raisedthe defendantdoctors. Because

so, it innot considerfailed to do we willtrial court butbefore the
complaints.the Seeto consolidatethe court’s decisionreviewing
(1997).537,812, 814, We holdWinn, 694 A.2d 538141 N.H.v.State

it, did not abuse itsthe trial courtrecord beforethat on the
complaints.the twoconsolidatingindiscretion

to a fairrightin brief that herherarguesThe defendant
considered thejury could not havebecause theprejudicedtrial was

which the defen­activity“the forwherecomplaints separatelytwo
The[complaints].”mixed between the twochargedhas been isdant

notice ofnot, however, this in herargumentraisedefendant did
v.the waived. See Stateargumentconsiderappeal. We therefore

(1992).749,713, 714-15,Peterson, 609 A.2d 750-51N.H.135

trial court erredfinal is that theargumentdefendant’sThe
tojust priorcomplaintsmotion to amend thein the State’sgranting

95-124, the defen­originally chargedwhichtrial. No. SComplaint
andthe dates of November 20betweenshoppingdant with doctor

51993, the dates of November30, encompassamended towas
95-125,30, origi­No. whichComplaint1993. SNovemberthrough

17, 1993, was1 to Novemberthe dates of Novembernally covered
17,November 1993.through29amended to read October

an addi-chargedamendmentsthat thesearguesThe defendant
in andactivity complaints,each of theof fraudulenttional instance

ofas to a matteran amendmentimpermissiblethus constituted
rule that indict-invokes the well-settledsubstance. The defendant

mayfreely, andjurya cannot be amendedby grandments brought
Erickson,form, v.not substance. See Stateas toonlybe amended
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(1987). however,515, 519, 23, defendant,25 The129 N.H. 533 A.2d
rather than indictment.charged by complaintwas

and com-difference between indictmentsprimaryThe
in toauthority permitlies the court’s amendments.plaints

of amay permit complaint,While a court amendment
oath,by personis a under abecause it a statement made

a to amend anpower permit prosecutorcourt has no to
substance,indictment, with to matters ofrespectat least

authorityhas no to alter actionprosecutorbecause the the
grand juryof the that returned the indictment.

Hampshire practice,McNamara,l R. New Criminal Prac-
(2d 1991).555,§tice ANDPROCEDURE at 440 ed.

say prejudiced by timingNor can we that the defendant was the
of the amendment. The State’s and the defendant’s counsel were

on complaints morningheard the motion to amend the on the of
trial, prior opening arguments. arguedto The defendant’s counsel
that the State’s motion to amend on “the eve of trial” constituted

not,unfair surprise prejudicial.and was The defendant’s counsel did
however, for amove continuance. “When a defendant notdoes

continuance,request a claim of prejudice solelydue to theh[er]
Crooker, 226,timing of the amendment must fail.” State v. 139 N.H.

(1994).228, 470,651 A.2d 471

Affirmed.

All concurred.
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