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in theof distributionsand its award dividendshares of stock”her
$311,699 plaintiff.to theamount of

we concluderemaining arguments,plaintiff’sthereviewingAfter
See,discussion.and warrant no furtherwithout merittheythat are

(1993).321, 322, 595, 596N.H. 627 A.2dVogel,v. 137e.g., Vogel

Reversed.

sit;THAYER,J., concurred.not the othersdid
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j. 8,THAYER, we theSupreme acceptedPursuant to Court Rule
J.)(Smukler, following two ques-Court’s transfer of theSuperior

First, trial court concluded as a mattercorrectlytions: whether the
of a topublicand that the covenant notpolicy analysisof law

and a association nocompete physician professionalbetween a is
than covenants? holdgenerally applieddifferent that to such We

Second,that it did. the trial erred when it grantedwhether court
(COPA’s)Professional Association’sOrthopaedics requestConcord

to competeto enforce the covenant not to the extent it toapplies
butexisting patients, requestCOPA’s denied to theCOPA’s extent

patients.the covenant to new that it did not.applies We hold
defendant, Forbes, M.D., COPA,The H. the plaintiff,James and

employment agreement containingexecuted an a tocovenant not
Incompete. obligationconsideration for to payCOPA’s Forbes

deferred Forbescompensation, agreed practicenot to orthopaedic
medicine within a twenty-five anymile radius of COPA office for two
years following his pertinenttermination. The section of the

reads:covenant

is thatspecifically agreed[I]t when Doctor’s employ-the
reason,ment by the Association is terminated for whatever

the Doctor shall practicenot medicine withinorthopaedic a
(25)twenty-five radius of anymile office out of which the

Association aconducting practiceis ofat the date termina-
(24)tion . . . for a ofperiod twenty-four months.

1995,In COPA’sboard of changedirectors voted to the deferred
compensation formula to allapplicable physician-shareholders. Con-

Forbessequently, resigned, embarked on the aestablishment of
Concord,office in and soughtmedical fromdeclaration the superior-

court that the covenant not to compete was unenforceable. COPA
commenced a separate injunctiveaction seeking enforcement of the

The superiorcovenant. court temporarily restrained Forbes from
practicing orthopaedic twenty-fivemedicine within ofmiles COPA’s

Concord,inoffices Peterborough, and New London. superiorThe
later partiallycourt enforced the by issuing preliminarycovenant a

injunction. That order restrained treating existingForbes from
patientsCOPA within twenty-fivea ofmile radius Concord for two
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courtsurgery. superiorwith an for Theyears exception emergency
thatreasoningto patients,to enforce the covenant as newdeclined

fromin Forbeslegitimate preventinglacked a interestCOPA
forcompeting patients.new

expiredwe covenant’s termproceeding,Before note that the
31, Thus, technically recognize,matter1997. the is moot. WeJulyon

however, the the casevalid to mootness doctrine whereexceptions
ofofimportant public policy “capablematters and isconcerns

Empl.review.” v. Stateyet evading Royer Dep’trepetition, of
(1978)675, 828,673, and(quotation118 394 A.2d 829Security, N.H.

147, 148omitted); Bradford,v.see also Weinstein 423 U.S.citation
(1975). various Givencompetenot to run for durations.Covenants

totailored ascompetition narrowlythat restraints on must be
Allen, 1, 8,duration, A.2dCorp.see Aid v. 134 N.H. 591Technical

(1991), but262, that issues raised will recurlikely266 it is the here
Further, hereparticularthe questionscontinue to evade review.

greatlyaccess to physiciansthe issue ofwarrant attention because
public large.the ataffects

urgesfirst Forbesquestion,With to the transferredrespect
to beinvolvingnot to compete physiciansus to declare covenants

Forbes’perand se unenforceable. We declineagainst public policy
invitation.

theimpermissibly burdenarguesForbes that such covenants
however,ofweight authority,Therelationship.physician-patient

to competeof reasonable covenants notenforcementsupports
See, Clinic, P.A. v.e.g., OrthopaedicJewettinvolving physicians.

(Fla.922, 1993); v.White, PittmanApp.629 So. 925 Dist. Ct.2d
(Ga.Clinic, 619, 1993); v.App. GillespieS.E.2d 621 Ct.Harbin 437

1270 (Ill.Ctrs., 1267, Ct.App.N.E.2dEye& Marion 622Carbondale
Ass’n, 276,449 2811993); Hammond N.E.2dRaymundo v. Clinic

(Ohio(Ind. 1983); Poll, 1027,Inc. v. N.E.2d 1031Urology, 594Ohio
1991); AM. 2D RestraintsMonopolies,also 54AApp.Ct. see JUR. of

(1996).Trade, §and Trade Practices 939Unfair
trade andencouragesNew freepublic policy HampshireThe of

Clinic, v.Inc.not to See Laconiadiscourages compete.covenants
Nevertheless,(1979).Cullen, 804, 807, 412,408 414119 N.H. A.2d

thetoapplieda limited restraint if reasonable asupholdour courts
v.Realtyof Co.parties. Dunfeycircumstances theparticular

(1957).195, 198, 80, on138 82 “A restraint101 N.H. A.2dEnwright,
necessary foronly greaterif it is no thanis reasonableemployment

interest, imposenotdoesemployer’s legitimatethe of theprotection
injurious publicnot to thehardship employee,the and isundue on
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Inc., 680, 684,116Veterinary Hosp.,Moore v. Dover N.H.interest.”
curiam).(1976)1044, fails(per367 A.2d 1047 If the covenant one

Aid 134prong, Corp.,the covenant is unenforceable. Technical N.H.
8, reasonableness,at A.2d at test of591 266. Our traditional outlined
Moore,in to covenant appliesdetermine whether a is enforceable to

covenants between their testphysicians employers.and The Moore
interest; therefore,sufficiently the isprotects public there no

reason declare such perto covenants void se or enunciate a new test
physicians.toapplicable

questionThe second transferred is whether the trial court abused
by only enforcingits discretion the covenant itpartially when issued

its preliminary injunction. validityWe first consider the of the
not to by determiningcovenant its undercompete reasonableness

the Moore test.

A covenant’s is a ofreasonableness matter law for this court
8,to Id. at 591 A.2d at We trialdecide. 265. review the court’s factual

for clear Seefindings error. v. Advanced VacuumFerrofluidics
(1st 1992).1463,968Components, F.2d 1469 Cir.

onlyCovenants are valid to extent that they prevent employ-the
ees appropriatingfrom assets that are legitimately the employer’s.

CORBIN, 1391B,§See 6A A. ONCORBIN CONTRACTS at (Supp.34
1997). legitimatehas a in preventingCOPA interest Forbes from

business,appropriating goodwillthe of developed part byits in
Forbes’ contact with in his apatients capacity physician.as COPA

9,See Corp.,Technical Aid 134 N.H. at 591 A.2d at (stating266 that
covenants must focus protectable narrowlyon interests and must be

interests); CORBIN, 1394,§tailored to those 6A supra at 99-100
(1962). agreeWe with the court as tosuperior appliedthat new

waspatients provisionthe overbroad. See Corp.,Technical Aid 134
9,N.H. at 591 at 266. legitimateA.2d While COPA apossesses

in prohibitingbusiness interest Forbes from competing existingfor
patients, no such legitimate interest exists as to new patients. The
legitimate interests of the employer generally extend to thoseonly

Blake,areas in which employeethe had actual client contact. Cf.
Agreements 625,NotEmployee Compete,to 73 HARV. L. REV. 677

(1960). definition, notBy Forbes could have had actual withcontact
Thus,new patients. any legitimateCOPA lacks interest in totrying

prevent Forbes from competing patients.for new
COPA would patientshave us consider new a subset referringof

physicians. COPA thatapparently argues because actualForbes had
contact with andreferring physicians, physiciansthose generate
new patients, legitimateCOPA has a in all patients.interest new We
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thatjurisdictions groupsfrom otherlanguageunpersuasivefind
See, Founda-e.g.,with “actual clients.” Fieldsreferring physicians

(Wis. 1981).125,tion, Christensen, App.v. 309 N.W.2d 130 Ct.Ltd.
narrowlythe of tailoringreasoning principleThis contravenes

only legitimate interests ofencompassnot to tocompetecovenants
9,Aid 134 at 591 A.2d atCorp.,See Technical N.H.employer.the.

referring physicians.far more thanpatients encompassNew266.
of does notexpansive interpretation legitimatean interestsSuch

Thus, ofgood. adopt reasoning.we do not this linepublicfoster the
innarrowly tailored bothA on must becompetitionrestraint

ininterest itsprotect legitimateand duration to COPA’sgeography
Here,14,10-11, 266-67,591 A.2d 269. thegoodwill. See atid. at

twenty-­from medicine withinpracticingForbesprohibitedcovenant
Concord,in andPeterborough, Newmiles of COPA’s officesfive

by aemployeelimits on animposedLondon. The geographic
must be to that area in“generallynot to limitedcompetecovenant

contact, is theusuallyclient as that extentemployeewhich the had
is subject appropri­in toemployer’s goodwillof the area which the

10, DuringA.2d oralId. at 591 at 266.by employee.”ation the
geographicalof the covenant’sCOPAwaived enforcementargument,

(Peterboroughlimitations COPA’s two satellite officesconcerning
London). ofvaliditynot the theAccordingly,New we do addressand

hold,doconcerninglimits the satellite offices. Wegeographic
however, of radius oftwenty-fivethat the limitation a mile the

it normaloffice is because includes COPA’sConcord reasonable
contact.patientmarket where Forbes had

Ayearsof two is also reasonable.The covenant’s duration
forlonger necessaryto should no than thecompetecovenant not last

“to a toreplacements opportunityhave reasonableemployees’
Berg,their to customers.” Judicialdemonstrate effectiveness

Physicians:Not CompeteTo BetweenCovenantsofEnforcement
L.Expense,Interests at Patients’ 45 RUTGERSProtecting Doctors’

(1992). court, duration,1, A mustevaluatingREV. 24-25 when
“obliterate, in minds ofnecessary to the theconsider the time
identity of with hispublic” physicianthe association between the the

(Kan.Tillman, 1996);84,P.2dWeber v. 913 92employer’s practice.
Moore, 685, at 1048 (stating,at 367 A.2d “businesssee also 116 N.H.

it,with who staffedcloselywas identified the veterinariansentity
uponwould not soon be aextinguishedand this identification

termination”). Two a tois reasonable time allowyearsveterinarian’s
and for thea to his or her effectivenessreplacement demonstrate

Weber, at913 P.2d 92.public to disassociate Forbes from COFA. See
Thus, hold covenant as enforced COPA’sprotectswe that the
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satisfyinterests and that itslegitimate scopebusiness and duration
the rule of reason.

The covenant as enforced also satisfies the prongsecond of the
test it hardshipMoore because does not an undue onimpose Forbes.

8,Corp.,See Technical Aid 134 N.H. at 591 A.2d at 266. aAs
shareholder, director, employee, enjoyedand Forbes the protections
the covenant him in physiciansafforded the event other terminated

fact,employment Despitetheir with COPA. this Forbes argues that
appliedas to him the covenant works an hardship, mostlyundue for

financial unpersuaded.reasons. We are The notcovenant does
revenue;frompreclude practicing generatingForbes medicine and

inmerely protectsit COPA’s legitimate protectinginterest its
Further, as willgoodwill. the covenant not to newapply patients,

burden,potentialForbes’ financial if any, is diminished.
The covenant as enforced satisfies the ofprongthird the Moore

injuriousit not publictest because is to the interest. See id. The
trial publicrecord reflects that the court considered the interest.

court, discretion,The trial its partiallyin enforced the covenant.
The trial exemptedcourt from the purviewcovenant’s emergency
surgeries threatening the orhealth welfare of COPA patients.

enforcement,Modification or partial upon showinga of good faith in
execution,employmentthe contract’s may be if inappropriate the

Smith, Foster,public interest. See Batchelder & Rugg v. 119 N.H.
679, 682, 1310, (1979).406 A.2d 1313 Forbes notdoes contest the

findingtrial court’s that the wasemployment contract executed in
Poll,good 1027,faith. v.Urology,Ohio Inc. N.E.2d594 1032Cf.

(Ohio 1991)Ct. aApp. (stating that court’s to apower modify
covenant is corollarya of that strictlythe rule courts scrutinize

covenants).these The trial court also exempted patientsnew from
Thus,the covenant’s trialpurview. the court minimized the impact

publicon the by limiting existingthe restriction to patients.COPA
1,See Technical Corp.,Aid 134 N.H. 591 A.2d 262.

Other supportfactors the conclusion that willpublicthe not suffer
undue may any personharm. Forbes treat outside the twenty-five
mile mayrestriction. Forbes anytreat new withinpatient the
twenty-five radius. Partiallymile restricted toaccess one orthopae-

surgeondic in the Concord not undulyarea does burden public.the

Finally, argumentwe address Forbes’ that COPA anhad
and,adequate therefore,remedy at law erroneouslythe trial court

injunction. Nashua,issued an Corp.See v. City 130 N.H.Unifirst of
14,11, 372, (1987)533 A.2d 374 (stating injunctionthat an is

law”).ifappropriate “there is no adequate remedy at will“We
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ofto issuanceregardthe trial court with thethe decision ofuphold
discretion,law, clearlyorof abuse ofinjunctionan absent an error
that the trial court’sof fact.” Id. Forbes assertsfindingserroneous

remedyequitablea orlegal partialelect eitheroffer to COPA to
Inlaw We thedisagree.at existed.adequate remedythat animplies

order, didtrial court found that COPArestraining thetemporary
court, apparentlylaw. trialan at Theadequate remedynot have

injunctionwant preliminarynot athat COPA wouldconcerned
covenant, an election betweenoffered COPApartially enforcing the

offer, however, does notThe court’sremedy.a or anlegal equitable
at law.adequate remedyhad ana thatconclusion COPAcompel

injunctionTrue, fact for the preliminarytrial offindingsthe court’s
inadequate.lawthat at wasremedyfind COPA’sexpresslydid not

However, findings regarding temporarythethe trial court’s related
remedy atthat COPA’ssupportdo a conclusionrestraining order

whole,Furthermore, record, sup-onthe thewas inadequate.law
that trial courta cannot conclude theports such conclusion. We

discretion,law, clearlyits or madean of abusedcommitted error
injunctive relief.issuingfact torespectof withfindingserroneous

arguments, we haverespect parties’ remainingto theWith
and find them to be without merit andthe recordreviewed

321,Vogel,v. N.H.Vogelno See 137warranting further discussion.
(1993).322, 595,A.2d 596627

remanded.andAffirmed

All concurred.
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