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ofto issuanceregardthe trial court with thethe decision ofuphold
discretion,law, clearlyorof abuse ofinjunctionan absent an error
that the trial court’sof fact.” Id. Forbes assertsfindingserroneous

remedyequitablea orlegal partialelect eitheroffer to COPA to
Inlaw We thedisagree.at existed.adequate remedythat animplies

order, didtrial court found that COPArestraining thetemporary
court, apparentlylaw. trialan at Theadequate remedynot have

injunctionwant preliminarynot athat COPA wouldconcerned
covenant, an election betweenoffered COPApartially enforcing the

offer, however, does notThe court’sremedy.a or anlegal equitable
at law.adequate remedyhad ana thatconclusion COPAcompel

injunctionTrue, fact for the preliminarytrial offindingsthe court’s
inadequate.lawthat at wasremedyfind COPA’sexpresslydid not

However, findings regarding temporarythethe trial court’s related
remedy atthat COPA’ssupportdo a conclusionrestraining order

whole,Furthermore, record, sup-onthe thewas inadequate.law
that trial courta cannot conclude theports such conclusion. We

discretion,law, clearlyits or madean of abusedcommitted error
injunctive relief.issuingfact torespectof withfindingserroneous

arguments, we haverespect parties’ remainingto theWith
and find them to be without merit andthe recordreviewed

321,Vogel,v. N.H.Vogelno See 137warranting further discussion.
(1993).322, 595,A.2d 596627

remanded.andAffirmed

All concurred.
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Green, (PeterHeed,and W.McMahon of Keene Heed and G.
brief,Jeremy orally),Hockensmith on the and Mr. Heed for the

committee on conduct.professional

P.A.,Tober Laiv Offices, of Portsmouth L. Tober{Stephen and
brief,Julie S. Friedman on the and Mr. orally),Tober for the

respondent.

HORTON, SupremeJ. The onCourt Committee Professional
(committee) petitioned two-yearConduct this court for a suspension

Doherty.of the Brianrespondent, G. This court referred the matter
J.){Dunn,ato Judicial for hearing.Referee a The referee

respondentdetermined that the violated HampshireNew Rules of
(Rules)Professional (lackingConduct 1.3 promptnessreasonable

1.15(a)-(c) 8.4(a)diligence),and to(failing safekeep property),
conduct),of(violating professionalthe Supremerules and Court

50(2)B funds).Rule to(failing segregate client The referee nomade
requestrecommendation on the for two-yearcommittee’s a suspen-

sion. The respondent contends that the evidence does not clearly
and convincingly support the referee’s thatfindings, and mitigating
circumstances favor the of aimposition public censure rather than

suspension.a We affirm the afindingsreferee’s and order two-year
suspension.

The referee’s and the belowreport supportrecord the following
1991,facts. In February agreed representthe respondent to Joanna

and Donald in aDucey Chapter personal11 bankruptcy action. At
the outset representation, respondentof his the accepted a nonre-
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of$10,000 of a total feepaymentas partialfundable retainer
into a$15,000. initialdeposit paymentThe did not thisrespondent

account, moneydepositedbut theclient trust insteadseparate
forfundsdirectly expendedinto his office account and thegeneral

purposes.his own
thesubsequently proper proce-failed to followrespondentThe

bankruptcyinacceptthat allow him to the fee thedures would
anthe court eitherbankruptcyHe failed to file withaction.

Dueeys, requestcounsel for the or aemployedto be asapplication
Moreover,$10,000 failed toheacceptfor to the fee.permission

acceptedthat additionalbankruptcyto court he haddisclose the
fees.post-petition

difficulties,1991, significant financialJuly experiencingIn while
hisDueeysinformed the that he intended to leaverespondentthe

a newDueeysand relocate to Florida. The retainedpracticelaw
1991, Dueeys’toprior completionIn of theattorney. September

action, the Statesbankruptcy petitionedthe Unitedrespondent
of toHampshirefor the District New for leaveBankruptcy Court

Dueeys.ofrepresentationfrom further thewithdraw
2, 1991, the a Motion For AllowancerespondentOn October filed

Tunc, ofAttorney’s claiming expensesNunc Pro fees andof Fees
time,$14,290. filedAt had notrespondentthat theapproximately

evidentiaryaplan. After fullDueeys’ bankruptcy reorganizationthe
motion torespondent’sthe thehearing, bankruptcy grantedcourt

$10,000him to thebut to turn over the retainerwithdraw ordered
to theirretaining completefor of counselDueeys purposethe new

funds andrespondent disgorgeThe refused to thereorganization.
NewDistrict Court for the District ofto the United Statesappealed

however, not therespondent, pursueThe elected toHampshire.
bankruptcyin that pendingbelief his ownappeal the erroneous

$10,000 3, 1992, districtthe debt. On thedischarge Augustwould
respondent’s appeal.court thedismissed

1992, fromwithdrawingsix afterApril approximatelyIn months
7Dueeys, respondent personal Chapterthe filed arepresenting the

toIn the the courtbankruptcy petition. response, Dueeys petitioned
$10,000 courtbankruptcythe of Thedischargedisallow the debt.

“nodischargeablethat was not and that there washeld the debt
non-refundable, for anthing as retainerearned-upon-receiptsuch a

in bankruptcyofattorney undertaking representation a debtor” a
1993).(Bankr.465,B.R. D.N.H.Ducey,In re 160 473proceeding.

to thefiduciary duty Dueeys,theEmphasizing respondent’sthe
Dueeys’failedrespondent segregatenoted that the to thecourt

Rulein ofinto a client-trust account contraventionseparateretainer
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1.15(a)(1). Moreover, respondent’sthe court thatheld the actions
Code,a the Bankruptcydefalcation under as furtherconstituted

by his to for thedisgorgeevidenced failure account and retainer
byto do the court. Id.when ordered so

1994,In the United States District Court for theMarch District
Hampshireof New affirmed the decision of the court.bankruptcy On

17, 1996,January the held an evidentiary hearingcommittee
inrespondent’s Duceythe actions the matter. inregarding Finally,

1996, funds,February respondent disgorged nearlythe the 4 Vz
years 15,the initial onbankruptcyafter court’s order November
1991.

1.3,The referee found that the respondent violated Rules
50(2)B.1.15(a)-(c), 8.4(a),and Supremeand Court Rule When a

court,actiondisciplinary of this sort comes before this we address
First,two whether record supports findingsissues. the the and

referee, second,rulings of the and the appropriate sanction to
Case, 707,impose 710,against respondent. Wehringer’sthe 130 N.H.

252, (1989).(1988), denied,547 A.2d 253 cert. 489 U.S. 1001 In
the areviewing findings,referee’s we “determine whether reason­

able person could have reached the same asdecision the referee on
Case,the 588, 590,basis of the evidence him.”before Welts’ 136 N.H.

(1993)1017, omitted).620 A.2d 1018 and(quotation brackets Based
record,on a careful review of the we find a personthat reasonable

could have reached the same decision as the referee.

respondentThe denies that he actfailed to with “reasonable
promptness client,”and indiligence representing contrarya to Rule
1.3(a). 1.3(b)(2) byRule states that a isperformance lawyer prompt
and diligent when “it is carried without no avoidable harm to the
client’s' interest nor to lawyer-clientthe relationship.” N.H. R.

1.3(b)(2).PROF. Conduct We withagree giventhe referee that the
bankruptcy $10,000 fee,court’s order to disgorge the the respon­
dent had duty arrangea to for a ofreview fees earned aand refund
of fees not earned hewhen withdrew from Duceys’ representa­the
tion. Accordingly, the referee appropriately found that the respon­
dent’s failure to feesrefund to his former forclients over four years

ademonstrated lack of promptness and diligence.
The alsoreferee determined thethat torespondent segre-failed

gate his clients’ in afunds separate client-trust account in contra-
50(2)BSupremevention of Court Rule and Rule 1.15. These rules

require attorneys depositto all cash of inproperty clearlyclients
designated 50(2)B;separate trust Seeaccounts. SUP. CT. R. N.H. R.

1.15(a)(1).PROF. Conduct respondentThe admitted to the com-
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ofregarding segregationthat conduct violated the rulesmittee his
Moreover,no in the findings.funds. We find error referee’sclient

violated Rules 1.3 andrespondentthat thehaving determined
1.15(a)-(c), alsofound that theappropriately respondentrefereethe

8.4(a), miscon-professionalRule which states that is“[i]tviolated
of. . . or to violate the Rulesattemptfor a to violatelawyerduct

8.4(a).N.H. R. PROF. CONDUCTProfessional Conduct.”

theturn toruling,no error in the referee’s weFinding
thehas to suspendthe committeeAlthough petitionedsanction.

thatyears, respondent mitigatingfor contendsrespondent two the
a rather thanthe of censurejustify imposition publiccircumstances

“toisdisciplinary powerof this court'ssuspension. purposea The
bar,in the preservemaintainpublic, publicthe confidenceprotect

and inprofession, similar conductintegrity legal preventthe of the
(1995)Case, 68, 71, 88,663 A.2d 90future.” 140 N.H.the Tocci’s

omitted). a mode ofaction is not taken as“[Disciplinary(quotation
Case, N.H.a for an offense.” Silverstein’sinflicting punishment 108

omitted).(1967)488,400, 401, (quotation accomplish236 490 ToA.2d
ends, on its facts andevery judgeddesired case is ownthe

689, 291,Case, 685, 293133 N.H. 582 A.2dcircumstances. Flint’s
(1990).

affordingby “appropriatemust be determinedThe sanction
mitigatingof and toseverityto the the violations found theweight

Case,by record.” 136 N.H. atdisclosed the Welts’circumstances
592, actiondisciplinary620 A.2d 1019. We have often taken severeat

lawyer’smisuse “Aattorney’sin cases an of client funds.involving
refrain, least, a propertyto at the from misuse of client’sobligation

norms.”among professionalmust . . . stand the most insistent of
(1986).790, 1054,Case, 786,N.H. 508127 A.2d 1057Connolly’s

thatby convincingfound and evidence theThe referee clear
fiduciary Duceys.owed to thevarious dutiesrespondent breached

place separateto the retainer into arespondent Ducey’sThe failed
account, the into his officegeneraltrust and instead fundsdeposited

segregationin of rules regardingaccount contravention well-settled
the for his ownrespondent expendedThe then fundsof client funds.

a time when his own lawprior earning duringto the feepurposes
Moreover,bankruptcy.and at or nearfamily business werepractice

contempt judicialfor theunyieldinganrespondent displayedthe
to the fee.by disgorgeas his steadfast refusalsystem evidenced

uponthe relies factorsmitigation, respondent mitigatingAs to
IM-FORin American Bar Association’s STANDARDSoutlined the

SANCTIONS, mitigatorsthatcontending sevenPOSING LAWYER
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in this case. LAWS. MAN. ON PROF. CONDUCTapply See
1992).(ABA/BNA) (June 17, Although01:839-40 we have never

standards,formally adopted mitigatingthese we have examined
See, Case,sanctions in the Welts’imposing past. e.g.,factors when

592, 1019; Case, 559, 564,N.H. at 620 A.2d at Whelan’s 136 N.H.136
390, 393,571, (1992); Case,619 A.2d 574 Carroll’s 127 N.H. 503 A.2d

(1985).750, 751 In the committee that theresponse, argues
(1)factors favor afollowing aggravating two-year suspension:

(2)motives;or acknowledge wrongfuldishonest selfish refusal to the
(3) (4)acts; victim;of his invulnerabilitynature of the indifference

(5)restitution; andmaking obeyfailure to court orders.
The respondent emphasizes prior disciplinarythe absence of a

record and the absence of a dishonest or mitigatingselfish motive as
factors. priorHe contends that his unblemished record and his

belief thatsincere he was entitled to the non-refundable retainer as
heavilya fee for his services weigh against the committee’s

for a two-year suspension. Althoughrecommendation absence of a
prior disciplinary acknowledged mitigator,record is an it does not

Case,with the fordispense necessity disciplinary action. Basbanes’
(1996).1, 8, 93,141 N.H. 676 A.2d 97

respondent’sThe beforetestimony the referee indicated that he
taxation, matters,had in ofexperience the areas business business

consultation,reorganizations, tax and estate and thatplanning, he-
approximatelyhad ofyears experiencethirteen at the time he

represented Duceys.the The respondent also testified that he
prepared the inpetition familyhis business’s action.bankruptcy

respondent’sGiven the experience, he should have known that he
his fiduciary dutyviolated to the Duceys placedwhen he the retainer

in his general account and theexpended funds before he had earned
them. We refuse to recognize negligent or willful as ablindness
mitigating factor that justifywould a more lenient sanction.

Case, 735, 741, (1989).1049,Woiccak’s 131 N.H. 561 A.2d 1052
Moreover, we have repeatedly stated that or unfamil-“inexperience

withiarity the lawsapplicable will not miscon-mitigate attorney
Case, 71-72,duct.” Tocci’s 140 N.H. at 663 A.2d at 90. The
arespondent fiduciaryhad responsibility to ensure that he main-

Furthermore,tained the ofintegrity client trust accounts. in
disobeying funds,four court to disgorgeorders the the respondent
placed clients,his own financial difficulties above the needs of his
seriously intocalling question the absence of a selfish motive.

respondentThe further during representationmaintains that his
of Duceys,the he was experiencing personal and emotional difficul-
ties. Specifically, the describesrespondent long-the losses of his
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family emotionallytime business and law as andpractice painful
however,in his that if andebilitating emphasize,events life. We even

attorney greatest personalis under the of or financial pressures,
justification comminglingthere is no for and client funds.converting

rejectAccordingly, respondent’s argumentwe the that these factors
warrant a more lenient sanction.

respondent argues suspensionThe next that of his license to
inpractice Hampshire significantlaw New would have a detrimental

on his aimpact planner.new career as certified financial The
subjectthatrespondent reportingmaintains he is to various

requirements promulgated by the Certified Financial Planner
Board, Planners,the International Association of Financial and the

(SEC).and Exchange respondentSecurities Commission The con-
ceded at oral that a will anargument suspension simply trigger

into aninquiry expulsion.the matter and not automatic We believe
SEC, chooses,that it is for if itappropriate the to conduct its own

to determine willinquiry transgressionswhether the found inter-
respondent’s abilityfere with the to serve his investment clients.

possibility inquiry impositionThe of such an does not warrant the of
a less severe sanction.

Finally, respondent’swe find little merit in the that hisarguments
actions,cooperation with the fordisciplinary authority, remorse his

reputationand character and favor the of aimposition public
rather than a two-year suspension. respondentcensure The re-

from Barsigned Hampshire shortlythe New Association after the
professional conduct committee commenced its andinvestigation
unsuccessfully this courtargued resignationbefore that his from

bar any disciplinary authority jurisdictionthe had severed and over
him. thatagree respondentWe the demonstrated a cooperative
attitude toward proceedings resignationthe once he rescinded his

severityand realized the of his actions. Taking into account the
respondent’s tardy remorse and his character and doreputation, we
not believe that a sanction other than a suspension is warranted.

us,on findingsBased the of the referee and the record before we
that a suspension necessary protectconclude is to the public,

bar,máintain inpublic preservethe confidence the the ofintegrity
legal profession,the and deter future Accordingly,misconduct. the

respondent, suspended practiceis from the of law in this for aState
of twoperiod years and ordered to reimburse the committee for the
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and this matter. See SUP. CT. R.investigating prosecutingcosts of
37(16).

So ordered.

BRODERICK, j., sit;not the others concurred.did

Sullivan
No. 96-188

HampshireThe of NewState

v.

Keith Patch

9,December 1997

(JaneHonran,Steven M. E.acting attorney general Young,
attorney general,assistant on the fororally),brief and the State.

(JoshuaGordon,Law L.Joshua of Concord L. Gordon onOfficeof
orally),the brief and for the defendant.

THAYER, defendant, Patch,J. The Keith was convicted on two
possessioncounts of of a controlled with to anddrug intent sell one

(1995).318-B:2,count of possession drug.of a controlled See RSA I
(Morrill,appeals, arguingThe defendant that the CourtSuperior

J.) motion toimproperly suppress.denied his We affirm.


