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See, e.g.,interest rate. Porter v. Clerk Superiorthe then-current of
(Mass. 1975).Court, 206, 208-09330 N.E.2d

of in this theproper computation requiresThe interest case
apply percenttrial court to a ten interest rate from the date of the

1, 1996, amendment,until of andJanuarywrit the effective date the
apply percent Consequently,to the 7.21 rate thereafter. the trial

of 7.21 isapplication percent periodcourt’s the rate to the entire
reversed, entryand the case is remanded for of consistentjudgment
with this opinion.

Reversed and remanded.

All concurred.
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(AndruStein, P.A., of H.Volinsky Callaghan, Volinsky& Concord
briefs, Tobin, Jr.,a. on Mr. E.Volinsky orally),& the and John of

McLane,Concord, on the briefs and andorally, &RaulersonGraf
(WilburMiddleton, Glahn, briefs),A. IIIof Manchester on the for

plaintiffs.the

(Leslie Ludtke,T.Philip McLaughlin, attorney general J. asso-
Donovan,and Patrick E.attorney general, attorneyciate assistant

brief,general, McLaughlin orally),on the and Mr. for the State.

(ThomasGreen,Sheehan Bass + ofPhinney Manchester J.
brief),Flygare on the for An UnincorporatedUnnamed Association

Citizens,of Concerned New as amicusHampshire curiae.

Comstock, Concord,E. ofTheodore and James F. Allmendinger,
Concord, brief, Council,of on the for Joint Education as amicus

curiae.

(L.Nourie, P.A., ofWiggin & Manchester Jonathan Ross on the
brief), Union,for the New Hampshire Civil Liberties as amicus
curiae.

BROCK, C.J. In this appeal present systemwe hold that the
financing elementaryof and secondary public education in New

Hampshire is unconstitutional. To hold otherwise would be to
reasonable,effectively that it is inconclude adischarging State

obligation, to tax inproperty owners one town or ascity much as
four times the amount taxed to others insimilarly situated other
towns or cities. This is precisely the kind of taxation and fiscal
mischief from which the of ourframers State Constitution took
strong to oursteps protect proceduralcitizens. The history of the
case and the reasons for our decision follow.

1991,This is the second of this Inappeal plaintiffscase. the filed
petitiona for declaratory injunctiveand challengingrelief the

bymethod which of Hampshirethe State New provides and funds
education to HampshireNew children and the ofdisproportionality
the property paytaxes levied to for education. plaintiffsThe are five

districts, students,school eightfive and andtaxpayers parents. The
J.)petition by (Manias,was dismissed the Trial Court for failure to

state a claim upon which relief could be Ingranted. Claremont
(1993)Governor, 183,School District v. 138 N.H. 635 A.2d 1375

(Claremont I), reversed,this court that itholding was the State’s
duty to aprovide constitutionally adequate public education and to
guarantee adequate andfunding, remanded for a trial on the merits.

remand, trial, J.)(Manias,On following a the Trial Court ruled in
(1)a detailed and thoughtful opinion that: providedthe education in
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(2) theconstitutionally adequate;school districts isplaintiffthe
secondaryelementary andsystem funding publicofHampshireNew

ofto eachconstitutionally adequate fundingguaranteeseducation
(3)districts; ofsystemHampshirethe Newplaintiffthe school

toplaintiffs’ right equalviolate thefunding does notschool
12;Constitution, I, 1, 2articles andpartunder the Stateprotection
II,(4) not violatefinancing partof school doessystemand the

that taxpropertyWe hold thearticle 5 of the State Constitution.
is, duty providetoby virtue of the State’slevied to fund education

education, a State tax and as suchconstitutionally publicadequatea
II,in articlepartand unreasonable violation ofdisproportionateis

decided,so we needHavingConstitution.Hampshire5 of the New
Accordingly,claims. we reverse.not the otherplaintiffs’reach

I

in comes from threeHampshirefor NewFunding public education
First, throughto raise fundsschool districts are authorizedsources.

real taxes are theLocally propertyestate taxation. raisedreal
schools, onproviding averageof revenue for publicsourceprincipal

total school revenue.percentto ofseventy-four eighty-ninefrom
Second, provided through legislative appropria-funds are direct

Aid,Aid,tions, Buildingin of Foundation andthe formprimarily
account for anlegislative appropriationsAid. DirectCatastrophic

dollars onspent publicof of the totalaverage eight percent
education, HampshireNew lastelementary secondary rankingand

support publicin of direct topercentagein the United States
Third, for thepercent supportthree ofapproximatelyeducation.

in of aid.schools is the form federalpublic
time, the forpresent places responsibilityAt the the State

secondary publicand education on local schoolproviding elementary
statutes, rules, re-regulationsand delineate thedistricts. State

(1989)byto be followed school districts. See RSA 186:5quirements
(State has over schools aspowers publicBoard of Education same

(1989)business);have over 189:l-acorporationdirectors of RSA
elementaryto at district and(duty provide expenseof school board

1996)(1989education); seq. Supp.RSA 194:1 et &secondary
districts);of school N.H. ADMIN.and duties(general powers

(1996).RULES, For school districts areseq. example,Ed 200 et
days per year,to standard schools for 180 RSArequired provide

1996);(1989);189:1, 189:6provide transportation, (Supp.:24 RSA
students, (1989); andpurchasemeals to RSA 189:ll-aprovide

textbooks, (1989);189:16 meet minimum standards forRSAprovide
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(1989); ser-provide special186:8 educationRSAapproval,school
(1989); improvementin schoolvices, participateand theRSA 186:6

1996).ch. (Supp.RSA 193-Cprogram,and assessment
districts mustrequirements, schoolwith the State’scomplyTo

collected from real estatewith revenuemoneyraise for their schools
1996).(1989(1989); EverySupp.RSA 198:l-:7 &RSA 194:34taxes.

to assess an annualrequiredof each town arethe selectmenyear,
$1,000 of thatsupportof assessed value for thetax of on each$3.50

the198:1. Each school district then detailsdistrict’s schools. RSA
aproducesto its schools andmoney support publicsums of needed

to meet therequiredthe additional fundsbudget specifiesthat
A to approvedminimum standards. sum sufficient meet theState’s

in thepropertymust be assessed on the taxable realbudgetschool
(1989); of revenuedistrict. RSA 197:1 RSA 198:5. The commissioner

inrate for schoolcomputes property purposesadministration a tax
rate, levyand town officialsUsing cityeach district. the determined

necessaryfurther sum to meet theproperty providetaxes to the
budget.of schoolobligations the

order,in of propertyAs the trial court noted its the total value the
subject amongto taxation for local school revenue varies the cities

Hampshire.and towns of New

extent, amount of that a school districtTo some the revenue
inupon propertyraises is the value of the thatdependent

This a ofpoint by comparisondistrict. can be illustrated
district Franklin and its districtpetitioner comparison

1994,In “equalized propertyGilford. Franklin’s value”
value)(property perassessed at 100% of fair market

$183,626, equalized propertystudent was while Gilford’s
$536,761. result,per “propertyvalue student was As a rich”

significantly greater uponGilford had a assessed value
which taxes could be for of its schoolsimposed supportthe
than Franklin. money perdid Gilford raised more student

Franklin,than even while its attaxing residents lower
rates.

plaintiffs argue uniqueThe that the school tax is a form of the
tax mandated for to anproperty by pay duty providethe State to its

adequate education and that the State controls andprocessthe
of purposemechanism taxation. Because of the of the tax and the

State,by plaintiffscontrol exerted the the contend that the school
tax is a tax that aimposedState should be at uniform rate

the State. The that the schoolthroughout argues “[b]ecauseState
bytax is a local tax budgeting bydetermined decisions made the
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district,inlegislative body spent onlydistrict’s and the it meets the
constitutional of therequirement proportionality.” According to
State, “property expandable]taxation is a stable and source of

which of howHampshirerevenue allows the citizens New to decide
to and schools in a whichorganize operate their manner best meets

questionthe needs of their children.” The of whether taxesproperty
for schools are local or State taxes is an issue of first impression.

II,Part article 5 of the State Constitution that theprovides
legislature may “impose levy proportionaland and reasonable
assessments, rates, taxes, of,alluponand the inhabitants and

within,residents the said state.” This article that “all taxesrequires
— is,proportionate equalbe and reasonable that in valuation and
Justices, 749, 755,uniform in the 117 N.H.Opinionrate.” 379of

(1977) (citation782, omitted);A.2d 786 see Porter RealtyJohnson &
Admin., 696, 698, 435,v. 122 N.H.Co. Comm’r Rev. 448 A.2d 436of

(1982) (tax in to actual ofproportion propertymust be value and
manner).operatemust in reasonable totest determine“[T]he

whether a tax is and toequal proportional inquireis whether the
was attaxpayers’ property pervalued the same cent of its true value

Farrand,as all inproperty taxingthe taxable the district.” Bow v.
(1915).451, 451-52, 926,77 N.H. 92 A. 926 property shall be“[T]he

valued within a time taxreasonable before the is assessed.” Id. at
452, A. at92 926.

district,In trial courtdefining taxingthe the reasoned that
whether a tax is a tax or a local tax thatdepends entityState on “the
controls the mechanics of assessment and collection” and “the
disposition of the tax revenues after their collection.” The court
found that municipalityeach controls the mechanics of assessment

taxes,and collection of local property including the budgeting
function and the determination of the local ofassessed value

addition,property Inmunicipality.within each the court found that
tax, collected,the once is andproperty managed expended by each

municipality in accordance with its and thusbudget does not become
concluded, therefore,a ofpart treasury.the State The court that the

school tax is a tax and not a tax.local State Because the trial court
found there was no evidence that the school tax operated dispro-

district,withinportionately any taxinglocal it concluded that there
II,was no violation of 5.part article

a taxDetermining the character of as local or State requires
an initial into itsinquiry purpose.

In .order . . that the tax should be . . . it isproportional
thatrequired throughoutthe rate shall be the same the
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— is,district; that the tax is thetaxing generalif for
state,purposes the the rate should be the same through-of

state-,out the if for county,the it should be uniform
—throughout county;the and the ofrequisite proportion,

equality justice,or and can be in no way.answered other

(1880) J.)Co., 219,v. Express (Stanley,State 60 N.H. 243 (emphasis
added). find ofpurpose overwhelminglyWe the the school tax to be

purpose dispositivea State and of the issue of the ofcharacter the
tax.

district,local school an entity by legislature“[T]he created the
benefit,ago,almost two centuries exists for the public’s carryto out

the mandates of the State’s education laws.” theOpinion of
1982) (citation omitted).General, 8,Attorney No. (Sept.82-100-I

“Indeed, monies, trust,school district a public can inonly spentbe
mandates,furtherance of these educational and promoteto the

clause,invalues set forth the of‘Encouragement Literature’ N.H.
Clarem,ontCONST., 2, I, II,Art.pt. 83.” Id. As we held in “part

imposesarticle 83 a onduty providethe State to a constitutionally
adequate everyeducation to ineducable child the inpublic schools

Hampshire I,New and to guarantee adequate funding.” Claremont
184,138 N.H. at 635 A.2d at 1376.

Providing an adequate education is thus a ofduty State
government expressly bycreated the highest governingState’s
document, addition,the State Constitution. In public education
differs from all other services of the State. No governmentalother
service plays such a seminal inrole developing and amaintaining
citizenry capable economic,of furthering the political, and social
viability II,of the inOnly partState. article 83 is it dutydeclared a
of the legislature to “cherish” a service bymandated the State

I,Constitution. 187,See Claremont 138 N.H. at 635 A.2d at 1378
to(duty schools).cherish commands that State support publicall

Furthermore, education is a governmentalState service that is
1996).compulsory. State,See RSA 193:1 (Supp. That the athrough

framework,complex statutory has shifted most of the responsibility
for supporting public schools to local school districts does not
diminish the State ofpurpose the school tax. Although the taxes
levied by local school districts are local in the sense that they are

upon district,levied property within the the taxes inare fact State
taxes that have been by legislatureauthorized the to fulfill the
requirements of the New Hampshire Constitution. See Rose v.

Educ., Inc.,Council 186, 1989)Better 790 S.W.2d 220 n.1 (Ky.for
(Vance, J., dissenting); Opinion Justices,the 500, 508,88 N.H.of
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(1937) tax revenue to meet State801, (distinguishing807190 A.
needs). imposed“The taxeslocalstrictlyneeds from tax revenue for

nature,are,. . . in theirof schoolssupportfor theby legislaturethe
(1829).565, Consequently,4 N.H. 571Opinion,. . . .”state taxes

outpropertyfor thistakingin factjustificationis abundant“[t]here
rateaverageit at thetaxingandlocally,class taxedof the

566, 149Justices, 559,N.H.the 84Opinionthe state.”throughout of
5,II,(1930). articleanalysis partof under321, For purposesA. 325

therefore, district is the State.taxingthe
tax struc-presentlythe school asthen is whetherquestionThe

inthe Statethroughoutand reasonableproportionaltured is
II, 5. Evidencepartof articlewith requirementsaccordance the

tax rate for theequalizedthat theat trial establishedintroduced
while theperwas thousandin Pittsfieldyear $25.261994-1995school

inThe tax ratethousand.perwasMoultonboroughrate in $5.56
times,therefore, percent,or over 400Pittsfield, than fourwas more

Likewise, tax forequalizedthe rateMoultonborough.than inhigher
perwas thousandin Allenstownyear $26.47schoolthe 1994-1995

— in taxthousand a differenceperin wasRyethewhile rate $6.86
hold that thelook no further to400 We needpercent.rates of almost
Constitution.in violation of our Statetax is disproportionateschool

“presentedthatIndeed, acknowledged plaintiffsthetrial courtthe
if it is a statemay disproportionatetax bethat the schoolevidence

tax.”'
tax as assessedaddition, presentlythat the schoolIn we conclude

II,in article 5partas usedword “reasonable”is Theunreasonable.
[is],of the clauseat 569. sense“[T]he4 N.H.“just.” Opinion,means

inlaid, but duemerely proportionally,notshall bethat taxes
more,share, no shalljust andthat each individual’ssoproportion,

him.” Id.uponfall
bylearning regardedand isknowledgeofBecause the diffusion

of a freepreservationto theas “essentialthe ConstitutionState
CONST, II, 83, justit that thoseonlyart. ispt.N.H.government,”

tocontributingassist inequallyshouldsuchenjoy governmentwho
not bemunicipality shouldof oneits The residentspreservation.

Inby others.than are borneto burdensgreaterbearcompelled
anddiffused”learning “generallyand beknowledgethatmandating

spreadof education” beadvantagesandthat “opportunitiesthe
CONST, 83,II,State, art.N.H. pt.various of thethrough partsthe

not haveConstitution couldHampshirethe framers of the New
Thisdisparities.with its widefunding systemintended the current

todutythepeople assignedthat thereasonlikely veryis the
and not to the towns.to the Statethe schoolssupport
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justThere is fair or about a ornothing taxing home other
real estate in one town at four times that similar propertythe rate
is taxed in another town to fulfill the ofpurpose meetingsame the

duty.State’s educational fromCompelling taxpayers property-poor
pay higher therebydistricts to tax rates and dispropor­contribute

tionate sums to fund education is unreasonable. Children who live in
poor and rich districts right constitutionallyhave the same to a
adequate public education. ofRegardless existingwhether State
educational standards meet the test for constitutional adequacy, the
record demonstrates that a number of plaintiff communities are
unable to existingmeet standards despite assessing disproportion­
ate and unreasonable taxes. “If modern conditions make ancient
divisions or forplans distributing the tax burden inequitable, it
would to plainseem be a tolegislative duty enact such constitutional
laws Justices,as will remedy the defect.” theOpinion 84 N.H. atof
581, 332-33;149 Co.,A. at (Doe,see State v. 60 N.H.Express at 247
C.J.) (“methods of dividing public expense,the equitable enough for
practical purposes in last century,the would now be good cause of
complaint”). hold, therefore,We varyingthat the taxproperty rates

II,across the partState violate article 5 of the State inConstitution
taxes,that such support education,which public purposethe of are

and disproportionate.unreasonable To the extent that the property
tax is inused the future to fund the provision of an adequate
education, the tax must be inadministered a that equalmanner is in
valuation and uniform in rate throughout the State.

II

I, court,Following Claremont the trial in the absence of
action,legislative aaccepted definition of educational adequacy

developed by the State Board of Education. This definition provides
in part: “An adequate public elementary and secondary education in
New Hampshire is one which provides each educable child with an
opportunity to acquire the andknowledge learning tonecessary
participate inintelligently economic,the American political, and

systemssocial of a free government.” The definition then estab­
at lengthlishes a system of responsibilityshared between State and

local government. definition, however,This does not sufficiently
reflect the letter or spiritthe of the State Constitution’s mandate.
The constitution places the duty supportto the public schools on

legislators“the II,and magistrates.” N.H. CONST. pt. art. 83. As we
I,insaid Claremont it is for legislaturethe and the Governor to

“fulfill their responsibility with torespect defining of,the specifics
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education,publicand means to theappropriate provide throughthe
and to the of aknowledge learning preservation freeessential

I, 193, Thus,N.H. at at 1381.government.” Claremont 138 635 A.2d
instance,in it notlegislature’s obligation,the first is the that of

education,of of toindividual members the board establish educa-
that withcomply requirements.tional standards constitutional

value onsociety placesOur tremendous education. Education
provides keythe to for social andopportunitiesindividual economic

foradvancement and forms the foundation our democratic institu­
economy.inplace global verytions and our the The existence of

government by depend uponwas the framers to thedeclared
II, 83;N.H. art. v.pt.of its citizens. See CONST. Stateintelligence
(1902).552, 1021,Jackson, 553-54, A. As the71 N.H. 53 1022 New

today, soConstitution exists education is deemed essen­Hampshire
II, ofviability part onlytial to the of the State that article 83 is one

duty affirmatively placedtwo in the a onplaces constitution where is
(“itII,Compare pt.the N.H. CONST. art. 83 shalllegislature. be the
schools”). .duty legislators publicof the ... to cherish . with

II, “dutyart. has to forpt. (legislature provideN.H. CONST. 5-A
powers publicto the and duties ofprompt temporaryand succession

attack). “In itenemy days,in the event of these is doubtfulofficers”
in life ifany may reasonably expectedthat child be to succeed he is
v.opportunitydenied the of an education.” Brown Board of

(1954).Education, 483,347 U.S. 493

In ask us to a Stateappeal, plaintiffsthis the declare funded
right.education a fundamental Inconstitutionally adequate public

trial thatto the same the court ruledresponse request, “[classifi­
Hampshireof a as under the New Consti­rightcation fundamental

with Supremetution is a task which rests our Court.”properly
such mat­governmental impinges rights,When action fundamental

judicialstrictters entitled to under the standard ofare review
168,Preston, 15, 18,N.H.scrutiny. In Belkner v. 115 332 A.2d 170-71

(1975), a ‘suspect’this court instructed that either classi­“[w]here
sex)(i.e., race, nationality, or aalienage, probably,fication and

travel,(i.e.,interest’ interstateprocreation, voting,‘fundamental
involved, subjectedrights) state are tofirst amendment is statutes

•scrutiny result must ajudicialstrict with the that there be .
state to sustain the We learn alsocompelling legislation.”interest

a than onewritingfrom of Doe little more hundredthe Chief Justice
years thatago

ofright privilegessettled constitutional andequal[t]he
law rests on incontestableequal protection generalunder
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necessity. protectionof wisdom and The ofgrounds equal
recentlythe laws inserted in the federal constitution has

New 110Hampshire years;been a doctrine and it has been
maintained in a of and a ofmeaninghere breadth scope

operation unknownpractical elsewhere.

(1894)609, 615, 923, (Doe, C.J.,Griffin,State v. 86 N.H. 186 A. 926
Note).see Reporter’s

whether,In determining in New aHampshire, State funded
constitutionally elementary secondaryandadequate education is a

right, guided byfundamental we are two salient one offactors:
constitutional ofinterpretation and the other practicality and

sense. andcommon First foremost is the fact that our State
specificallyConstitution charges legislature dutythe with the to

II,provide public education. See N.H. CONST. art. Thispt. 83. fact
alone is insufficient our view to accord fundamental toright status

I, 183,duty.the beneficiaries of the N.H.Claremont 138 635 A.2d
1375.

It is not the ofprovince this Court to substantivecreate
constitutional inrights the name of guaranteeing equal

Thus,ofprotection keythe laws. the discoveringto whether
education is not“fundamental” is to be found in compari-
sons of the significancerelative societal of aseducation

Rather,to oropposed housing.subsistence . . . the answer
inlies whether isassessing there a to educationright

orexplicitly implicitly guaranteed by the Constitution.

San Independent 1,Antonio School District Rodriguez,v. 411 U.S.
(1973).33-34

Second, force,and of ispersuasive simplethe fact that even
a minimalist view of adequacy recognizeseducational rolethe of

in preparingeducation incitizens to the ofparticipate exercise
voting and first rights. beingamendment The recognizedlatter as
fundamental, it illogicalis to toplace the means exercise those
rights on less substantial footingconstitutional than rightsthe
themselves. We hold that in a adequatethis State constitutionally
public education is a Inright. doingfundamental so we note that

to anright adequate by“[t]he education mandated the constitution
is individual,not onbased the exclusive of a particularneeds but

rightrather is a by publicheld the to the duty.”enforce State’s
I, 192,Claremont 138 N.H. at A.2d at635 1381.

emphasizeWe that the fundamental at theright rightissue is
to a adequateState funded constitutionally public education. It is
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from school to schoolright replicationnot the to horizontal resource
mayof be achievedrightand district to district. The substance the

libraryexample, differingforpossessing,in different schools
software,resources, ratios, thecomputer as well asteacher-student

inmay thoseemployed byand that bemyriad techniquestools
secondarypublic elementarythe andon-site control of State’s

or districtsystems. But when an individual school schoolschool
governmentaltheadequacy,less than educationalsomethingoffers

bedisparityroot of the willaction or lack of action that is the cause
judicial scrutiny.a standard of strictbyexamined

consti-society today,our the State’scomplexities“Given ofthe
beyond writing,mere and arithmetic.duty reading,tutional extends

today’sopportunities needed inIt also includes broad educational
and asparticipantsto for their role associety citizensprepare

I,marketplacein of ideas.” Claremonttoday’spotential competitors
192, constitutionallyA adequate publicN.H. at A.2d at 1381.138 635

anfrom the demands ofconceptnot a static removededucation is
but criticalIt is not needs of the few theevolving world. the

inmany competenceit must Mereof the that address.requirements
—— in theand is insufficientreading, writing,the basics arithmetic

thatdays century to insure this State’swaning of the twentieth
into the aroundfully integrated worldschool students arepublic

social, economic, scientific, techno-A theexposurethem. broad to
today’s is essential for oursocietyrealities oflogical, politicaland

contribute, twenty-firstand in theflourishcompete,students to
century.

by SupremeWe to the criteria articulated thelook seven
Kentucky establishing general, aspirational guidelinesof asCourt

A adequateadequacy. constitutionallyfor defining educational
following:consideration of theeducation should reflectpublic

(i) and communication skills to en-sufficient oral written
complex rapidly changingable to function in a andstudents

(ii) economic, social,civilization; andknowledgesufficient of
to the to make informedpolitical systems enable student

(iii)choices; pro-ofunderstanding governmentalsufficient
the thatcesses the student to understand issuesto enable

(iv)state, nation; sufficientcommunity,affect his or her and
and of his or her mental andself-knowledge knowledge

(v)wellness; in tothe artsphysical groundingsufficient
andhis or her culturalappreciateenable each student to

(vi) orheritage; training preparationhistorical sufficient
training in academic or vocational fieldsfor advanced either
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pursueso as to enable each child to choose and life work
(vii)intelligently; and sufficient levels of academic or

vocational skills to school topublic competeenable students
states,in surroundingwith their infavorably counterparts

jobacademics or in the market.

Educ., Inc., 212;v. Council Better 790 S.W.2d at seeRose for
(Mass.Educ., 516,v. Exec. 615 N.E.2d 554McDuffy Sec’y of Off. of

1993). constitutionallyWe benchmarks of aguidelinesview these as
adequate public guidelineseducation. “These accord with our

on our toeducatingConstitution’s children becomeemphasis free
on the itsmay relycitizens 'whom to meet needs and to[State]

further its 615 N.E.2d at WithoutMcDuffy,interests.” 555. intend­
toing upon prerogatives government,intrude of other branches of

I, 37,see N.H. art.pt. anticipate theyCONST. we that will promptly
anddevelop specific criteria theseadopt implementing guidelines

and, task,in thiscompleting appealwill to a broad constituency.
judiciary“While the has the to construeduty interpretand the word
by‘education’ providing guidelines,broad constitutional the Legis­

is obligated givelature to specific substantive content to the word
to itprogramand the deems tonecessary provide that ‘education’

within the broad 1guidelines.” Seattle Sell. Dist. No. King Cty. v.of
(Wash.State, 1978).71,585 P.2d 95

agreeWe with Justice that appointedHorton we were not to
establish educational policy, propernor to determine the toway

matters,finance its isimplementation. whyThat we leave such
Constitution,with to co-equalconsistent the the two branches of

whygovernment opinionand we did so in the of thisunanimous
incourt I. disagreeClaremont We with him that the taxation of

to ofproperty support education must reach the level confiscation
a duty upholdbefore constitutional threshold is crossed. It is our to

Constitution,implementand Neve Hampshirethe and we have done
today.so

Ill

Our decision does not prevent legislaturethe from autho­
rizing local school districts to dedicate additional resources to their

or developschools to programs beyond requirededucational those
for a constitutionally adequate education.public recognizeWe that

education; however,control aplays publiclocal valuable inrole the
cannot a justificationState use local control as for allowing the

existence of ofeducational services below the level constitutional
adequacy. responsibility ensuring provisionThe for the of an
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adequateand an level of resources for alladequate public education
in lies with the State. localHampshire “[W]hilestudents New

schools,in itmay required, part, support publicbe togovernments
steps mayis of the to take such as beresponsibility [State]the

in, to a and sources ofrequired effectively planeach instance devise
sufficient, McDuffy,to the constitutional mandate.” 615funds meet

556; with who thatagree sayN.E.2d at see RSA 198:1-:7. We those
money necessarilyon education will notmerely spending additional

however,basic, in aIt is that order to deliverquality.insure its
children, compara­education to allconstitutionally adequate public

everyin order that school district willfundingble must be assured
Imposingto such education.necessary providehave fundsthe.

tax burdens on the school districtsdissimilar and unreasonable
constitutional toimpediments chargeto the State’screates serious

for its school students.adequate publican educationprovide
for an is consti-duty provide adequateThe to educationState’s

system byThe selected and craftedtutionally compelled. present
is, however,education unconstitutional.publicthe State to fund

aobligation provideits to constitu-may delegateWhile the State
districts, mayto local school ittionally adequate public education

by inequitablein a unreasonable and taxnot do so form underscored
acknowledged argument,As the State at oral severalburdens.

to fund It ispublicmodels could be fashioned education.financing
that constitutional muster.passesfor the to select onelegislature

raising disposition publicthe and ofconcerningDecisions
legislatureare a function and theparticularly legislativerevenues

isby publicwide latitude in the means which educationchoosinghas
Justices, 546, 547,the 97 N.H. 81 A.2dsupported. Opinionto be of

853, (1951); Justices, 32,112 N.H. 287 A.2dOpinion854 see theof
(1972). expertise uponhas numerous sources oflegislature756 The

financing adequacy,which it in educational andaddressingcan draw
andexperiencethe of other States that have facedincluding

we do not remand for consid­Accordingly,resolved similar issues.
time, allstayof. at this but instead furthereration remedies

andproceedings upcoming legislativeuntil the end of the session
of this court to the to address thepermit legislaturefurther order

in this case. We are mindful of the fact that .ourissues involved
system financing publicdecision the of educationholding present

of theconcerning viabilityunconstitutional raises issues the interim
must be aexisting system. legislature giventax Because the

to a theorderly system,reasonable time to effect an transition new
in the 1998present funding may throughmechanism remain effect
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Manchester, 722, 730,tax year. 378,Merrill v. 114 N.H. 332 A.2dCf.
(1974).384

We are confident that legislaturethe and the Governor will act
to fulfillexpeditiously duty providethe State’s to for a constitution-

ally adequate public guaranteeeducation and to adequate funding in
a manner that does not violate the State Constitution. See

I, 193,Claremont 138 N.H. at 635 A.2d at 1381.

Reversed; proceedings stayed
pending order thefurther of
court.

THAYER, j., sit; BATCHELDER, j., retired,did not by specialsat
490:3;assignment HORTON, J., dissented;under RSA the others

concurred.

HORTON, j., Idissenting: agree with the majority that a proper
education, basics,beyond the should include broad exposure“[a] to

social, economic, scientific,the technological, politicaland realities
today’sof Isociety.” also agree that the current financing matrix for

desirable,education is far from for many of the expressedreasons
in the majority opinion. My problem is Ithat was not appointed to
establish educational policy, nor to determine the proper way to
finance implementationthe duties,of this policy. in myThose
opinion, withreside the representatives Governor,of people,the the
the legislature, and respectivethe magistrates and legislative
authorities in respectivethe school and taxing My jobdistricts. is to
determine whether the structures for providing and financing
education, as selected by these representativesdirect of the people,
meet the mandates of our State Constitution. I should not involve

inmyself social engineering, cause,no matter how worthy the when
the constitution and the decisions of chargedthose with the
obligation formingof policysocial are compatible. This is saynot to
that I infer an absence of inregard the decision of majoritythe for
the ofproper role this court. My colleagues simply have a different
view of the express constitutional mandate. I write separately to
explain to the students and taxpayers of this IwhyState am unable
to effect needed reform.

We have held that our constitution invests in legislaturethe and
the magistrates of this dutyState the to provide a constitutionally
adequate education and to guarantee the funding thereof.

Governor,Claremont School 183, 184,Dist. v. 138 N.H. 635 A.2d
(1993)1375, (Claremont I).1376 We also held that implementa-the

tion of this duty 191,could be delegated. Id. at 635 atA.2d 1381. The
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providesystempresenttoday tomajority of taxationthat theholds
duty part II, 5 offunding articleviolatesconstitutionalto meet this

proportional.orConstitution, it not reasonablebecause isthe State
majority, quite properly, for thethe standardto defineseeksThe

disagreeadequateduty provide Ieducation.antoconstitutional
byimposedmajority’s thestandardof thedefinitionwith the

CONST,pt. II, 83, further would holdart. andconstitution, N.H.see
obliga-financingduty,delegation its incumbentandof thethat the

part II, of ourproper, article 5tion, violative ofand notis
constitution.

adequacy.”“generaladequacy” The formeris not“Constitutional
readingby Theconstitution.of oura carefuldeterminedmust be

policy,important thatmay but it is clearofto the makersbelatter
systemdeficiency. ofadequacy ourUnderanother’sman’s isone

peoplerepresentativesgovernment, must strikeof thethe elected
inquiryprovision ismaterial to thisconstitutionalthe balance. The

part:part states,83, inII, whicharticle
throughlearning, generallyKnowledge adiffusedand

preservationcommunity,being of a freeto theessential
opportunitiesspreadinggovernment; and advan-theand

country,partsthroughtages of thethe variousof education
promotehighly end; thebeing it shall bethisconduciveto

periodsmagistrates,duty legislators in all futureandof the
government, andof literaturecherish the interesttoof this

public schools, tosciences, andall seminariesandthe
public rewards,encourage private institutions, andand

agriculture, sciences,promotion arts,ofimmunities for the
historymanufactures, of thecommerce,trades, and natural
principlescountry; oftheand inculcateto countenance

privatepublichumanity general benevolence, andand
punctuality,economy, honestycharity, industry andand

affections, generoussincerity, sobriety, andand all social
peopleamongsentiments, ....the

CONST,pt. II, art. 83.N.H.
partparts, theandthe “cherish”to have twoI article 83read

“encourage” part. mandate tois athat “cherish”We have held
support. 187, “Encour-I, A.2d at 1378.N.H. at 635138Claremont

dictionary thatage” The samesame mandate.not contain thedoes
“encourage”interpretation id., as“cherish,” definesofourdrove

sup[p]ortcourageany thing; give to, toanimate, toto“to to incite
T.spirits, confidence, confident.”embolden; to maketo raisetothe
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SHERIDAN, A DICTIONARY OF THE LAN-GENERAL ENGLISH
(London 1780). This is not a on but aduty encourager,GUAGE the

on Icharge positive encouragee. parse partto have effect the would
II, my inquiryarticle 83 and limit constitutional mandate to these
words:

Knowledge learning, generallyand diffused athrough
community, being essential to the of a freepreservation
government; spreading opportunitiesand the and advan-

oftages through parts country,education the various of the
end;conducive to this itbeing highly promote shall be the

of the and in allduty legislators magistrates, periodsfuture
government,of this to cherish the ofinterest literature and

sciences,the and all seminaries and schools ....public

CONST, II,N.H. art. 83.pt.

Taking dutythis as the mandated and the constitutionalseeking
of this I search for the Iscope duty, purpose.constitutional find this

in the “the of apurpose language preservation government.”free
says throughThe article that “education the various ofparts the

Thus,country” is conducive to meet that end. my constitutional
adequacystandard for would be satisfied if providedthe education

meets the minimum tonecessary preservationassure the of a free
government.

debate,This also subjectstandard would be the of some but the
policy makers would have a standard bymandated the constitution.
It would certainly contain the elements of reading, writing, and

Itmathematics. would also include exposure historyto and the form
this,of our government. Beyond canarguments be made for other

elements. I would ininclude the constitutional standard firstthe
Kentuckythree elements of the adopted by majority,standard the

(mental wellness, arts,but not necessarily the balance and physical
vocations).preparation for advanced education or Rose v. Council

Educ., 1989).Inc., 186,Better 790 S.W.2d 212 (Ky. Although it isfor
standard,hard to fault Kentuckythe well-crafted it is taken from a

constitution that vests in the Assembly” duty“General the to
“provide for an systemefficient of common throughoutschools the

§state.” KY.CONST. 183. Such a constitutional provision invites an
to inimperative adequacy generalthe sense. It is appropriatenot as

an answer to our constitutional mandate. In our analysis, we must
look to education in the constitutional sense and define the level and
type of education bymandated our constitution. It is the latter

Imandate that thedesignate constitutional “nut.” It is this nut that
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and forprovidethis mustand of Statelegislature magistratesthe
factualIt is conclusive from thefunding.mustthey guaranteewhich
by theprovidednut has beenthat this constitutionalfindings below

districts, respectivewithin their resources.school well
course, majority on the unconsti­holding of theOf the definitive

matrix is that itfinanceof current educationaltutionality the
II, requiresconstitution. This articlearticle 5 of ourpartviolates

and reasonable.proportionalin beall taxes levied the Statethat
ofquestionto theduty mayof be materialscopethe theAlthough

case, byin this is drivenofreasonability, proportionality,the issue
taxingIf thetaxing district.appropriateof thea determination

is determinedproportionalityit is clear thatappropriate,district is
332, 337, 12681 N.H.Roxbury,Keene v.taxingwithin that district.

(1880)Co., 219,(1924); (Stanley,7, 10 60 N.H. 243ExpressA. v.State
(1880).87,State, majority,J.); N.H. 97 Thev. The 60Railroad

fact that govern­and the“duty” “purpose,” ignoringwithequating
subdivisions, that since theto its holdsduty delegatedcan bemental

State, taxingis the appropriatewith the the Stateduty resides
I would move fromproportionality.within which to measuredistrict
and hold that theanalysis purpose,an ofanalysis dutyan of to

ofa local the educationpurpose,in taxation iseducationpurpose
284, 286,Antrim, 9 A.64 N.H.district. Holt v.of the schoolchildren

(1886) (“Local whicha local for389, purposeis389 education
towns.”).tomay delegatedbelegislative power

to itsdutiesmany of its constitutionaldelegatesThe State
satisfac­supportfor taxation toand providessubdivisionspolitical
Woostergenerallyat the local level. Seeof the dutiesdelegatedtion

(1882). thatto understandimportantN.H. It isPlymouth,v. 62 193
and has beenpowerof all politicalholds the residuethe State

7;I, art.pt.N.H. CONST.government.with duties ofcharged all
all aspectsthe unit forX. The State is seminalU.S. CONST.amend.

services, of andprotection rights,thedeliverythe ofgovernment:of
powerhas thesupport.for The Stateof taxationthe determination

bindinginIt did sogovernment.functions ofdelegateto these
assembled,America, in congressofto the United Statesdelegation

It doesof the United States.ratification of the Constitutionwith its
of,time, delegation powersand ofso, by the formationfrom time to

to, duties of thegeneralsubdivisions. Theits politicaland duties
constitution, generalof theState, provisionincludeby ourimposed

3, 12),I,1), arts.I, (pt.of the peopleart.good (pt. protection
II, 5), and(pt.benefit and welfaregeneralfor theprovision art..
5).II, consti­art. Ourordering (pt.andgovernmentforprovision

duties, ofprovisionsuch as thespecificmoreimposestution further
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a constitutionally adequate education and a guarantee of adequate
II, 83; I,funding (pt. 184,art. Claremont 138 N.H. at 635 A.2d at

1376), provision I, 14;of courts and legal II,remedies art.(pt. pt.
4), II,provision 5),art. for elections (pt. art. and provision for the

5).II,raising (pt.of taxes art.
counties, towns, cities,Since the and districts of this State do not

hold the ultimate sovereign power and are not vested with the duties
governmentof by the constitution agreed byto our people, these

political subdivisions have no constitutional powers or induties
own right. Theytheir have no independent constitutional duty to

order,govern and protect,to or to provide for the benefit and
Yet, immense,welfare. their role is and arises through delegation.

Many State duties delegated subdivisions,have been to its political
and with this hasdelegation gone the responsibility to fund.

CONST,Wooster, (no62 N.H. at I,216-17. But N.H. pt. art. 28-acf.
enactment).or expandednew unfunded mandates after Political

subdivisions, at their own expense, carry out State duties on
elections, fire and police protection, land use control and other
exercises of the police power, provisions sanitation,of highways, and
the structure and staffing of local government. For much of our

counties, towns,history, the and cities provided, at expense,their
facilities,the and some level of forstaffing, our court system. The

district, time,local school for some has financed the education for
the children of the district.

myUnder determination of duty and Idelegation, am to adriven
holding that the constitutional education nut is properly delegated
and the purpose, for taxation purposes, Holt,is demonstrably local.

286,64 N.H. at 9 A. at 389. Funds byraised taxation are used for
political purposes district,within use,the for the district’s and
expended by the district to achieve educational standards byset the

district,State and the for the sole benefit of the district. See
Prentiss, 145,School-District v. 146,66 N.H. 1090,19 A. 1090

(1889); Bidwell, 245, 246,Allen v. 295,68 N.H. (1894);44 A. 295cf.
State,v.Railroad The 60 N.H. at 96. Given legislature’sthe proper

delegation, its clear district,ofdesignation taxingthe the discerned
tax,purpose of the and its obvious withinproportionality taxingthe

district, I would hold that trialthe court was correct in deciding, in
case,the context of II,this that the part 5article tests of

reasonability and proportionality have been met by the current tax
system.

majorityThe gives a passing nod to reasonability, equating it with
proportionality. Obviously, these are two different tests theysince
are separately II,in partstated article 5. Reasonability can involve
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issues, should beReasonabilitynot proportionality.a number of but
standard, proportionalityan absolute whereasagainstmeasured

case, I thatIn this would surmiserelative considerations.involves
againstthe tax collected thereasonability measuringwould involve

act,assessed, ataxing takingand the act becomeswhereproperty
v. InternalAcker Commissionerthe tax is unreasonable. ofCf.

(1959).(6th568, 1958),Revenue, aff’d, 361 U.S. 87258 F.2d 574 Cir.
which is mandatedguaranteethat is the of the State’striggerAnd

constitution, I. of thein Claremont Failureinterpretedin asthe
districts, for theobligors, provide fundingthe toprimaryschool

unreasonability respectiveof theirnut virtue of thebyeducational
burden,taxes, triggertax would thethe total localagainstmeasured

inpoint, stepAt that the State mustobligation.guaranteeState’s
as will reduce the taxor such thereofprovide funding, partand

reasonabilityof absolute isa level. The testburden to reasonable
not in this case.developed

majoritythemajority’s opinion,not the basis of theAlthough
to education.rightof the of the studentpresents analysisa learned

I with thisquarrelfundamental. do notrightIt finds the to be
characterization, materiality is based on thebut note that its

doesprotection. majorityof Theequalclaim of a violationplaintiffs’
ofmya Based on definition the constitutionalnot find such violation.

students, hold that the record belowI wouldduty owed to these
allprovidednut is to studentsdemonstrates that the constitutional

Thus,infirm.constitutionallyis notfundingand find the scheme
violation.equal protectionthere is no

below,with of the decisionquarrels aspectsI have someAlthough
I for the mostsubject agree partof this andappeal,none are the

mostlytrial court in a excellentbyreached thewith the result
opinion.

I and would affirm the decisionrespectfully dissentAccordingly,
below.


