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District CourtHanover
No. 95-522

Hampshireof NewThe State

v.

RotheJason

29,December 1997

(Janice Rundles,K.Honran, attorney generalactingM.Steven
and for theorally),on the briefattorney general,assistantsenior

State.

Concord,defender, briefBarth, byofappellateassistantJoachim
for the defendant.orally,and

Rothe,defendant, the HanoverTHAYER, appealsJ. The Jason
J.) order,(Daschbach, suspendedwhichsentencingDistrict Court’s

Weprobation.and him onplaceddeferred sentencepreviouslyhis
opinion.in with thisresentencingfor accordancevacate and remand

facts. The defendantdisputedo not the essentialpartiesThe
acontrollinga offense ofnolo contendere to misdemeanorpleaded

illegally kept.is See RSAdrugwhere a controlledpremises
111(a) (1995).318-B:26, finding guiltya ofThe district court entered

in ofthirty daysto the houseand the defendantsentenced
corrections, court conditionedyear.was for one Thewhich deferred

in at a localtreatmentparticipationon the defendant’sthe deferral
imposedcourt alsocenter. The districtcounselingsubstance abuse

fine, it.suspendeda but
moved tothe defendantperiod,Near the end of the deferral
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suspend hearing,the sentence. a the courtFollowing suspended the
sentence for and the defendantyear placed probationone on for one

for ofyear drug testing. appealthe This followed.purpose

impositionThe defendant contends that the of probation
I,after he violated-originally partwas sentenced article 15 of the

fifthHampshireNew Constitution and the and fourteenth amend­
ments to thatagreethe States Constitution. We the orderUnited
infringed protectionsthe dueupon process guaranteed to the

constitution, therefore,defendant our andunder we need not
engage analysis. Goodnow,in a constitutional v.federal See State

38, 950, (1995); Ball,40, 226,140 N.H. A.2d662 951 State v. 124 N.H.
(1983).232, 347,471 351A.2d

sentencingWe as inprocesshave characterized the which reha­
bilitation, deterrence, and andpunishment converge, where the

court, law,directed Criminalsentencing by the Code and common
hands society’s punishment upondown a fordefendant his or her

Perrin, 1083, 1087, 1304, 1306crime. v. 122Stapleford N.H. A.2d453
(1982). the courtprocess requiresDue that inform the defendant at
the time of “in certainsentencing plain and terms what punishment
it is well toexacting as as the extent which the court retains
discretion to at aimpose punishment later date and under what

mayconditions the sentence modified.” v. Burgess,be State 141
(1996)51, 52, 142, brackets,677 A.2d (quotation,143 andN.H.

Huot,omitted); 98,ellipsis 96, 362,accord State v. 136 N.H. 612 A.2d
(1992).363

In Burgess, faced today.'There,we thé same issue we encounter
trialthe court to yearssentenced the defendant one to three in the

Prison,State which the court deferred for one year. Burgess, 141
52,N.H. at trial677 A.2d at 143. court’s originalThe sentencing

order did not ainclude term of Id. the end ofprobation. Near the
period,deferral the trial court denied the defendant’s motion to

sentence,suspend imposedhis incarceration portionfor a of the
sentence, years probationand added three theupon defendant’s
release. Id.

On appeal, explained originalwe that sentencingthe order failed
giveto potentialthe defendant notice of this probationary byterm

either term inincluding probation bya of the or retainingorder
probation 53,discretion to order.add to the Id. at 677 A.2d at 144.

We held that trial court lacked authoritythe to add the term of
probation to the defendant’s Id.sentence.

(1986)State, Burgess,The in thatcontended RSA 651:21 provided
the trial authoritycourt with the to aimpose such sentence.

53,Burgess, 141 at atN.H. 677 A.2d 144. RSA 651:21 authorizes a
court, sentence,revokingafter a aportion suspendedof to impose
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remains suspended.of a sentenceany portionwhileprobation
651:21 todeciding appliesthat RSAassumed withoutAlthough we

sentences, that did not autho-we the statutedetermineddeferred
defendant’s previ-because theprobation imposedthe term ofrize

in state of orlongerno a deferraldeferred sentence wasously
53-54, 144.A.2d atat 677suspension. Id.

case, order con-sentencingthe neitheroriginalIn the instant
toprovidednor for retained discretionprobationa term oftained

Therefore, weperiod.the of the deferralprobation at endimpose
thegiveorder failed to defendantoriginal sentencinghold that the

id. atprobation.was to a term of Seesubjectthat heexplicit notice
53, 144.677 A.2d at

hasthe that the trial courtAs in State contendsBurgess,
toimposeto RSA 651:21.statutory authority probation pursuant

nothing than athat a sentence is morearguesThe State deferred
sentence, delayed.of is We are notthe execution whichsuspended

(1996)sentences, see RSA 651:20suspendedUnlikepersuaded.
(amended 1996), statutorylack authori­explicitdeferred sentences

Nevertheless, impliedlyzation. the condones deferredlegislature
(1994); 331-A:26, (1995);159:3-a, IIIsentences. RSA III RSASee

(1996).625:9, has intended a statutelegislatureRSA VIII When the
sentences,to deferred it hasapply suspended expresslyto both and

by referring typesto both of sentences. Seeindicated its intention
331-A:26,(1994); (1995); 625:9,159:3-a, III RSA VIIIRSA III RSA

(1996). oflegislature’sThe clear. The uselanguage appearsstatute’s
that the sus­disjunctive legislaturethe “or” indicates 'considers

sentencingand sentences to be distinctpended sentences deferred
Furthermore, statutoryof construction us tooptions. rules counsel

suspended separatetreat deferred sentences and sentences as
E.,See, In re N.H.concepts. e.g., Guardianship Raymond 135of

(1992)691, 1220,688, “normallyA.2d 1222 that the(stating609
thingof in a statute the exclusion ofexpression impliesone

another”). not the of a tobeyond languageWe will look statute
if the is andlegislative languagedetermine intent statute’s clear

197,Harnum, 195, 1380,unambiguous. v. 142 N.H. 697 A.2dState
(1997).1382

legislature only suspendedThe in RSAreferenced sentences
sentences, by651:21. We will not read of not includedtypesother

legislature,the into the we vacate districtAccordingly,statute. the
forsentencing resentencingcourt’s order and remand consistent

opinion.with this
Vacated; remanded

resentencing.for
All concurred.


